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SHORT SUMMARY OF CASE
On April 19, 2024, Client purchased the real property located 27355 Paseo La Serna, San Juan Capistrano, CA 92675 (the "Property") from Heidi Hirmer. Following the purchase and sale transaction, Client discovered that Hirmer failed to disclose material latent defects at the Property that Hirmer for which Hirmer had specific knowledge of the defects well before she sold the Property to Client.The latent material defect was a privacy wall in the backyard of the Property that was unstable and leaning. Hirmer notified the HOA of the defect prior to the sale, so there can be no doubt she was aware of the defect. Hirmer’s subsequently prepared disclosures for the purchase and sale transaction were noticeably silent on the privacy wall damage.Client’s one year anniversary of purchasing the Property passed and the HOA has inexplicably failed to repair the wall, which has stalled Client’s plans to improve his yard. At one point, the HOA explained to Client that there are several unstable walls in the community and due to financial constraints, it could take years for the HOA to repair all affected walls. Client intends to pursue Hirmer for her failure to disclose the material latent defects regarding the privacy wall and seek all recoverable damages. 
[bookmark: _Hlk43355799]________________________________

Parties / Significant Figures
	Name of Party
	Significance to Underlying Matter/Dispute

	Christopher Badran (“Client”)
	
Client / HOA Member


	Heidi Hirmer
	
Seller 


	Mesa Vista North Townhomes Owners Association ("HOA")
	
HOA 




This table may be amended from time to time as new information/evidence comes in regarding new “parties” and/or witnesses.
________________________________

Statement of Facts / Evidentiary Support
	Date / NA
	Fact
	Evidence Supporting That Fact

	
4/19/19
	
THIS IS AN EXAMPLE. REPLACE IT WITH ACTUAL DATA. 
Client closed escrow on the property.

	
Client Timeline

	
N/A

	
THIS IS AN EXAMPLE. REPLACE IT WITH ACTUAL DATA.
Client notified HOA of sprinkler leak into Client’s unit.
	Email from Client to Mgmt. Co.

	
N/A
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This table may be amended from time to time as new information/evidence comes in that require significant revisions to Client’s pre-litigation strategy. 
________________________________

Notable Provisions of the Governing Documents
	
Document
Article / Section No.

	
Text of the Selected Article/Sections No.
(if none, put “N/A”; delete rows that you didn’t use; maintain formatting)


	
CC&Rs
Section 6.01

	
THIS IS AN EXAMPLE. REPLACE IT WITH ACTUAL DATA. 
The HOA shall paint, maintain, repair and make necessary improvements to the common areas, as well as the exteriors of the garage, deck, and balcony elements of the Units, in good condition and repair.


	
Operating Rules
P. 20

	
THIS IS AN EXAMPLE. REPLACE IT WITH ACTUAL DATA.
[I]n the event of any water damage, mold infestation, or related damage arising from an owner’s negligence, or arising from any pipe leak or similar failure for which this owner has the maintenance responsibility, the owner shall be responsible for all repairs and resulting damage.


	
N/A

	
REMEMBER TO DELETE ANY EXCESS ROWS IN THE TABLE BY DRAGGING YOUR MOUSE OVER THE ROWS TO BE DELETED AND THEN PRESSING BACKSPACE and then pressing DELETE ENTIRE ROW.
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[bookmark: _Hlk114638477]The table may or may not contain all the significant provisions of Client’s governing documents. Its sole purpose, in fact, is to help make the Firm’s analysis of Client’s pre-litigation case more convenient. The provisions contained in the table, therefore, should neither be viewed as an exhaustive list of key provisions/evidence, nor be used as a measure of what provisions of the governing documents might strengthen (or weaken) Client’s pre-litigation case.
________________________________

Additional Information/Clarification Needed From Client 
At this time, the Firm does not need Client to provide any additional information or clarification. This section of the Preliminary Analysis may, however, be amended from time to time as new information/questions arise.
________________________________

Additional Documents Needed From Client 
None at the moment.
________________________________

Potential Causes of Action and the Strengths/Weaknesses of Each

Breach of Contract
Elements—Breach of Contract.
—  To prevail on a claim for breach of contract (express or implied), the plaintiff must prove: (i) the existence of a contract; (ii) plaintiff’s performance or excuse for non-performance; (iii) defendant’s breach; and (iv) the resulting damages to plaintiff. (Darbun Enterprises Inc. v. San Fernando Community Hosp. (2015) 239 Cal.App.4th 399, 409; San Mateo Union High School Dist. v. County of San Mateo (2013) 213 Cal.App.4th 418, 439.)
Remedies—
—  Compensatory (money) damages are available for all expected harm caused by the breach. (Civ. Code, § 3300.) In other words, damages must be reasonably foreseeable. (Civ. Code, § 3300; Erlich v. Menezes (1999) 21 Cal.4th 543.)
—  Emotional distress damages are generally not available unless the breach caused bodily harm or a serious emotional disturbance was a particularly likely result. (Erlich v. Menezesm, supra, 21 Cal.4th  at 558; Plotnik v. Meihous (2012) 208 Cal.App.4th 1950 [breach of settlement agreement by hitting dog with baseball bat].)
—  Specific performance is an available remedy for breach if the non-breaching party desires to affirm the contract. (Civ. Code, § 1680; Kassir v. Zahabi (2008) 164 Cal.App.4th 1352.)
—  Rescission (accompanied by restitution) is available in certain circumstances. (Civ. Code, § 1692.) Mutual rescission is available if all parties consent. (Civ. Code, § 1689(a).) Unilateral rescission is available by statute for mistake, fraud, duress, undue influence, failure of or void consideration, or if the contract is unlawful or against public policy. (Civ. Code, § 1689(b).)
—  As to whether attorneys’ fees are available to the prevailing party, see “Attorneys’ Fees and Costs” section below.
Applicable Statute of Limitations—
—  For breach of verbal contracts, the statute of limitations is two years. (Code Civ. Proc., § 339.)
—  For breach of most written contracts, the statute of limitations is four years. (Code Civ. Proc., § 337.)
—  For breach of negotiable instruments (e.g., promissory notes), the statute of limitations is six years. (Comm. Code, § 3118.)
Application—Application of the Law to Client’s Facts.
—  REPLACE THIS TEXT by restating applicable facts from above that support the elements of a cause of action for breach of contract. If one or more provisions of the CC&Rs is/are relevant, you should cite to that/those provision(s) here (no need to quote or provide a snip). 
—  ***
—  ***
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action.
—  REPLACE THIS TEXT by drawing a conclusion about the strengths of this particular cause of action given the evidence at our disposal.
—  REPLACE THIS TEXT by drawing a conclusion about the weaknesses, if any, of this particular cause of action given the evidence at our disposal. If there are none, say so—e.g., “At this time, this cause of action is supported by the facts and the law.”

Negligence
Elements—Negligence.
—  To prove a claim for negligence, plaintiff must establish: (i) duty; (ii) breach of duty; (iii) proximate cause; and (iv) damages. (Peredia v. HR Mobile Services, Inc. (2018) 25 Cal.App.5th 680, 687.) 
—  An HOA that fails or refuses to abide by its contractual maintenance obligations is liable to the homeowner for damages caused by such negligence. (See, e.g., White v. Cox (1971) 17 Cal.App.3d 824, 895.) 
Remedies—
—  Compensatory damages are available for all harm proximately caused by a defendant’s wrongful acts. (Civ. Code, §§ 3281, 3333-3343.7.)
—  Injunctive Relief is available. Courts can fashion equitable relief to remedy negligent conditions. (Ritter & Ritter Inc. Pension and Profit Plan v. The Churchill Condominium Assn. (2008) 166 Cal.App.4th 103.)
—  Damages for emotional distress are only available in connection with bodily injury. (Potter v. Firestone Tire & Rubber (1993) 6 Cal.4th 965.) Such relief, when available, arises out of a claim for  negligent infliction of emotional distress, which often involve “bystander situations”—e.g., witnessing injury to a family member. (Burgess v. Superior Court (1992) 2 Cal.4th 1064.) Emotional distress damages for negligence without injury (e.g., fear of illness such as cancer if exposed to toxic substances threatening cancer) available if defendant acted with malice, fraud, or oppression, and the fear is based on knowledge corroborated by reliable medical or scientific evidence. (Potter v. Firestone Tire & Rubber, supra, 6 Cal.4th at pp. 999-1000.)
—  As to whether attorneys’ fees are available to the prevailing party, see “Attorneys’ Fees and Costs” section below.
Applicable Statute of Limitations—
—  Two years for personal injuries. (Code Civ. Proc., § 335.1.)
—  Three years for claims related to injury to property. (Code Civ. Proc., § 335.1.)
Application—Application of the Law to Client’s Facts.
—  REPLACE THIS TEXT by restating applicable facts from above that support the elements of a cause of action for negligence. If one or more provisions of the CC&Rs is/are relevant, you should cite to that/those provision(s) here (no need to quote or provide a snip). 
—  ***
—  ***
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action.
—  REPLACE THIS TEXT by drawing a conclusion about the strengths of this particular cause of action given the evidence at our disposal.
—  REPLACE THIS TEXT by drawing a conclusion about the weaknesses, if any, of this particular cause of action given the evidence at our disposal. If there are none, say so—e.g., “At this time, this cause of action is supported by the facts and the law.”

Nuisance
Elements—Nuisance.
—  The elements for a private nuisance claim are: (i) plaintiff’s interest in property; (ii) defendant’s creation of the nuisance; (iii) unreasonable interference with plaintiff’s use or enjoyment of property; (iv) causation; and (v) damages. (Civ. Code, §§ 3479, 3491; San Diego Gas & Electric Co. v. Sup. Ct. (1996) 13 Cal.4th 893, 937.)
—  Simply put, a cause of action for private nuisance requires the plaintiff to prove that the defendant interfered with his or her use and enjoyment of the property. (Adams v. MHC Colony Park, L.P. (2014) 224 Cal.App.4th 601, 610; Monks v. City of Rancho Palos Verdes (2008) 167 Cal.App.4th 263, 302-303.)
—  A person’s unreasonable, unwarrantable, or unlawful use of his or her own property in a way that interferes with the rights of others is a nuisance. (Hutcherseon v. Alexander (1968) 264 CA2d 126.) 
—  A nuisance occurs where the invasion of the property of another is intentional and unreasonable, or is unintentional but caused by negligent or reckless conduct, or is from an abnormally dangerous activity. An intentional nuisance requires proof of malice or actual knowledge that harm was substantially certain to follow from the activity. The conduct is not a nuisance if it is intentional but reasonable, or is accidental and not within one of the above definitions of a nuisance. Where negligence and nuisance causes of action rely on the same facts dealing with lack of due care, the nuisance claim is a negligence claim. 
—  If the interference is substantial and unreasonable (so much so that it would be offensive or inconvenient to the “normal” person), then almost any disturbance of the enjoyment of someone’s property could constitute a nuisance. (Monks v. City of Rancho Palos Verdes (2008) 167 Cal.App.4th 263, 302-303 citing Koll-Irvine Center Property Owners Assn v. County of Orange (1994) 24 Cal.App.4th 1036, 1041 [“an interference need not directly damage the land or prevent its use to constitute a nuisance; private plaintiffs have successfully maintained nuisance actions against airports for interferences caused by noise, smoke and vibrations from flights over their homes ... and against a sewage treatment plant for interference caused by noxious odors....”].)
—  Nuisances are characterized as either permanent or continuing. The nature of the claim and available damages are different for either type of nuisance. The crucial distinction between a permanent and continuing nuisance is whether the nuisance is abatable—i.e., capable of being remedied at reasonable cost and by reasonable means. (See Mangini v. Aerojet-General Corp. (1996) 12 Cal.4th 1087, 1093; McCoy v. Gustafson (2009) 180 Cal.App.4th 56, 84.)
—  Nuisance v. Trespass. Nuisance is based on a property’s owner’s use of his or her own property in a way that adversely affects other property owners. Typical examples of a nuisance include things like excessive noise, vibration, odors, etc. Trespass refers to a physical invasion of property, either by persons entering the property, or a substance that is dumped, has drained onto, or under the property (e.g., drainage, toxic spills, etc.), or the encroachment of a physical object, such as a structure built over a property line. 
Remedies—
—  Remedies are different, depending upon whether the nuisance is permanent or continuing.
•   For permanent nuisances, compensatory (money) damages are available. The usual measure of such damages is the diminution in fair market value of the affected property. (Varjabedian v. City of Madera (1977) 20 Cal.3d 285, 292 [jury decides fair market value before and after creation of nuisance].) A plaintiff may also recover the present value of losses or expenses he or she may, with reasonable certainty, incur in the future because of the nuisance. (Id. at 295.) A plaintiff must recover all past, present, and future damages in one suit. (Kornoff v. Kingsburg Cotton Oil Co. (1955) 45 Cal.2d 265, 271-272.)
•   For continuing nuisances, the compensatory (money) damages are different. A plaintiff can only recover actual damages through the date of the suit (i.e., plaintiff cannot recover damages for diminution in value) because there is no certainty the nuisance will continue. The rational for that is apparently that if the defendant is willing and able to abate the nuisance, it is unfair to award damages on the theory that the nuisance will continue. (Gehr v. Baker Hughes Oil Field Operations Inc. (2008) 165 Cal.App.4th 660, 668.) Which leads to the most common remedy for ongoing nuisances—abatement. A continuing nuisance is ongoing and can be abated at any time via injunction. (Baker v. Burbank-Glendale-Pasadena Airport Auth. (1985) 39 Cal.3d 862, 868-871.) 
[bookmark: _Hlk40938318]—  Emotional distress damages are also a possibility. (See Kornoff v. Kingsburg Cotton Oil Co., supra, 45 Cal.2d at 272; Potter v. Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 986, fn.10; Smith v. County of Los Angeles (1989) 214 Cal.App.3d 266, 287-288; City of San Jose v. Superior Court (1974) 12 Cal.3d 447, 464 [damages recoverable in a successful nuisance action for injuries to real property include not only diminution in market value but also damages for annoyance, inconvenience, and discomfort].) Mental distress is an element of loss of enjoyment. (Sturges v. Charles L. Harney Inc. (1958) 165 Cal.App.2d 306, 323.)
—  Punitive damages may be awarded where plaintiff proves by clear and convincing evidence that defendant was guilty of oppression, fraud, or malice. (Civ. Code, § 3294(a); Hassoldt v. Patrick Media Group Inc. (2000) 84 Cal.App.4th 153, 169-170.)
—  Declaratory relief may be available in nuisance cases. (Code Civ. Proc., § 1060; Shamsian v. Atlantic Richfield Co. (2003) 107 Cal.App.4th 967, 984.)
—  As to whether attorneys’ fees are available to the prevailing party, see “Attorneys’ Fees and Costs” section below.
Applicable Statute of Limitations—
—  Three years for property damage resulting from a nuisance. (Code Civ. Proc., § 338(b); Wilshire Westwood Assocs. v. Atlantic Richfield Co. (1993) 20 Cal.App.4th 732, 743-745.) 
—  Two years for personal injuries resulting from a nuisance. (Code Civ. Proc., § 335.1.)
—  Commencement of running of the statute can be an issue.
•    For private continuing nuisances, each repetition of a continuing nuisance is considered a separate wrong that commences a new period in which to bring an action based on the new injury. (Beck Development Co., v. Southern Pacific Transportation Co. (1996), 44 Cal.App.4th 1160.) 
•    For a permanent nuisance (e.g., a building, fence, buried sewer, or structure located on the property of another), the three year statute of limitations begins to run when the nuisance first occurred. 
Application—Application of the Law to Client’s Facts.
—  REPLACE THIS TEXT by restating applicable facts from above that support the elements of a cause of action for Nuisance. If one or more provisions of the CC&Rs is/are relevant, you should cite to that/those provision(s) here (no need to quote or provide a snip).
—  ***
—  *** 
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action.
—  REPLACE THIS TEXT by drawing a conclusion about the strengths of this particular cause of action given the evidence at our disposal. 
—  REPLACE THIS TEXT by drawing a conclusion about the weaknesses, if any, of this particular cause of action given the evidence at our disposal. If there are none, say so—e.g., “At this time, this cause of action is supported by the facts and the law.”

Intentional Misrepresentation (Fraud)
Elements—Intentional Misrepresentation (and fraud).
—  The elements of a cause of action for intentional misrepresentation are: (i) a misrepresentation; (ii) made with knowledge of its falsity; (iii) with the intent to induce another’s reliance on the misrepresentation; (iv) actual and justifiable reliance; and (v) resulting damage. (Daniels v. Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1166; Chapman v. Skype Inc. (2013) 220 Cal.App.4th 217, 230-231.) 
•   A false representation is the suggestion, as a fact, of something untrue by one who does not believe it to be true. (Civ. Code, § 1710(1).) In general, the statement must be of a past or present fact, not opinion, estimates or speculation. (Neu-Visions Sports Inc. v. Soren/McAdam/Bartells (2000) 86 Cal.App.4th 303, 308-310.)
—  The elements of an action for fraud and deceit based on a concealment are: (i) the defendant must have concealed or suppressed a material fact; (ii) the defendant must have been under a duty to disclose the fact to the plaintiff; (iii) the defendant must have intentionally concealed or suppressed the fact with the intent to defraud the plaintiff; (iv) the plaintiff must have been unaware of the fact and would not have acted as he did if he had known of the concealed or suppressed fact; (v) as a result of the concealment or suppression of the fact, the plaintiff must have sustained damage. (Marketing West Inc. v. Sanyo Fisher (USA) Corp. (1992) 6 Cal. App.4th 603, 612-613.)
—  A promise made without intending to fulfill it—i.e., “promissory fraud”—is also actionable as fraud. In this situation, the “fact” being misrepresented is the speaker’s present intention to perform. (Civ. Code, § 1710(4); Engalla v. Permanente Med. Group Inc. (1997) 15 Cal.4th 951, 973 [a promise to do something necessarily implies the intention to perform; hence, where a promise is made without such intention, there is an implied misrepresentation of fact that may be actionable fraud].)
—  Defendant must know the statement is false or act with reckless disregard of its truth or falsity. (Lazar v. Sup.Ct. (Rykoff- Sexton Inc.) (1996) 12 Cal.4th 631, 638; Bily v. Arthur Young & Co. (1992) 3 Cal.4th 370, 415 [scienter requirement satisfied if defendant has no belief in truth of statement and makes it recklessly, without knowing whether it is true or false].)
—  Civil Code section 1709—“One who willfully deceives another with intent to induce him to alter his position to his injury or risk, is liable for any damage which he thereby suffers.”
•   Defendant must intend to induce the other party to act in reliance on the false information. (Civ. Code, § 1709; City of Atascadero v. Merrill Lynch, Pierce, Fenner & Smith Inc. (1998) 68 Cal.App.4th 445, 481.)
•   Although Civil Code section 1709 does not list “reliance” as a required element of deceit, plaintiff must plead and prove that he or she actually and justifiably relied on defendant’s misrepresentation. (Mirkin v. Wasserman (1993) 5 Cal.4th 1082, 1091.) 
—  Civil Code section 1710—Defines deceit (as used in § 1709), and includes three different types of deceit, including a promise made without any intention of performing (see above). Actual reliance is a component of “justifiable reliance.” (Garcia v. Superior Court (1990) 50 Cal.3d 728, 737.) A plaintiff must have been justified in believing defendant’s statements. (Gray v. Don Miller & Assocs. Inc. (1984) 35 Cal.3d 498, 503.) Actual reliance is shown if the misrepresentation substantially influences plaintiff’s decision to act. (Whiteley v. Philip Morris Inc. (2004) 117 Cal.App.4th 635, 678.) A plaintiff who does not believe the representations made to him or her cannot establish actual reliance. (Buckland v. Threshold Enterprises Ltd. (2007) 155 Cal.App.4th 798, 806-808.)
—  There are three considerations in determining reasonable reliance. First, the representation or promise must be material, as judged by a reasonable person standard. (Charpentier v. Los Angeles Rams (1999) 75 Cal.App.4th 301, 312–313.) Second, if the matter is material, reasonableness must take into account the plaintiff’s own knowledge, education, and experience; the objective reasonable person is irrelevant at this step. Third, some matters are simply too preposterous to be believed by anyone, notwithstanding limited knowledge, education, and experience. (Blankenheim v. E. F. Hutton, Co. Inc. (1990) 217 Cal.App.3d 1463, 1474.)
—  Forbearance can constitute reliance if plaintiff decided not to do something based on the misrepresentations. (Small v. Frist Cos. Inc. (2003) 30 Cal.4th 167.)
—  While the standard to determine the reasonableness of the reliance is subjective (i.e., the “reasonable person” standard doesn’t typically apply, and thus being gullible is often not a bar to establishing reliance)—Brownlee v. Vang (1965) 235 Cal.App.2d 465—there is a limit to that subjective standard. A plaintiff cannot rely on representations that are so preposterous and “so patently and obviously false that he must have closed his eyes to avoid discovery of the truth.” (Blankenheim v. E.F. Hutton & Co. Inc. (1990) 217 Cal.App.3d 1463, 1474.)
—  Plaintiff must plead and prove that defendant’s fraud was the cause of plaintiff’s injury (Service by Medallion Inc. v. Clorox Co. (1996) 44 Cal.App.4th 1807, 1818) and that his or her damages were proximately caused by defendant’s tortious conduct (Civ. Code, §§ 1709, 3333, 3343; Fladeboe v. American Isuzu Motors Inc. (2007) 150 Cal.App.4th 42, 65-66.)
Remedies—
—  Different measures of compensatory (money) damages are available depending upon the nature of the claim. In general, for compensatory damages, defrauded plaintiffs are limited to the “out-of-pocket” measure of damages, which seeks to restore plaintiffs to the financial position they were in before the fraud occurred. Plaintiffs receive the difference in value between what they gave to defendant and what they received. (Alliance Mortgage. Co. v. Rothwell (1995) 10 Cal.4th 1226 [damages include difference between value given and value received, plus consequential pecuniary loss caused by reliance on misrepresentation].)
—  For claims involving the purchase, sale, or exchange of real property, Civil Code section 3343 governs. Essentially, the plaintiff is entitled to recover the difference between the actual value of that with which the defrauded person parted and the actual value of that which he or she received, together with any additional damages arising from the particular transaction, including any of the following: (i) amounts actually and reasonably expended in reliance upon the fraud; (ii) an amount that would compensate the defrauded party for loss of use and enjoyment of the property to the extent that any such loss was proximately caused by the fraud; and (iii) where the defrauded party was induced by reason of the fraud to sell or otherwise part with the property in question, an amount which would compensate him or her for profits or other gains that might reasonably have been earned by use of the property had he or she retained it. 
•   Additional damages are available for lost profits if the plaintiff was tricked into selling an income property. (Civ. Code, § 3343(a)(4).)
•   The statute does not permit a plaintiff to recover the difference between the value of the property as represented and the actual value of the property, nor does it prevent the plaintiff to obtaining equitable remedies he or she might also be entitled to. (Civ. Code, § 3343(b).)
•   In real property transactions, emotional distress damages are not recoverable. (Civ. Code, § 3343.)
—  For fraud involving fiduciary relationships, a broader spectrum of damages is available, typically benefit of the bargain damages. (Civ. Code, §§ 1709, 3333.)
[bookmark: _Hlk40942921][bookmark: _Hlk40943211]—  Damages for emotional distress are available for some types of fraud that don’t involve real property. (Sprague v. Frank J. Sanders Lincoln Mercury, Inc. (1981) 120 Cal. App. 3d 412, 417 [“general damages for mental pain and suffering are recoverable in a tort action of deceit”].) For negligent misrepresentation cases, no emotional distress damages are available unless plaintiff suffers physical injury. (Branch v. Homefed Bank (1992) 6 Cal.App.4th, 793, 798-799.)
—  Punitive damages are awardable where plaintiff shows by clear and convincing evidence that defendant was guilty of oppression, fraud, or malice. (Civ. Code, § 3294(a); Godfrey v. Steinpress (1982) 128 Cal.App.3d 154; Wyatt v. Union Mortgage Co. (1979) 24 Cal.3d 773, 790; Branch v. Homefed Bank, supra, 6 Cal.App.4th at 799.)
—  As to whether attorneys’ fees are available to the prevailing party, see “Attorneys’ Fees and Costs” section below.
Applicable Statute of Limitations—
—  Where the essence of a claim is that defendant’s act constituted actual or constructive fraud, the claim is subject to the three-year limitations period. (Code Civ. Proc., § 338.) 
—  Otherwise, the statute of limitations is four years. (Code Civ. Proc., § 343; William L. Lyon & Associates Inc. v. Sup. Ct. (2012) 204 Cal.App.4th 1294, 1312.)
Application—Application of the Law to Client’s Facts.
—  REPLACE THIS TEXT by restating applicable facts from above that support the elements of a cause of action for intentional misrepresentation. If one or more provisions of the CC&Rs is/are relevant, you should cite to that/those provision(s) here (no need to quote or provide a snip).
—  ***
—  *** 
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action.
—  REPLACE THIS TEXT by drawing a conclusion about the strengths of this particular cause of action given the evidence at our disposal. 
—  REPLACE THIS TEXT by drawing a conclusion about the weaknesses, if any, of this particular cause of action given the evidence at our disposal. If there are none, say so—e.g., “At this time, this cause of action is supported by the facts and the law.”

Negligent Misrepresentation
Elements—Negligent Misrepresentation.
—  The elements of a claim for negligent misrepresentation are nearly identical to those required to allege intentional misrepresentation (or fraud), except that the second element requires the absence of reasonable grounds for believing the misrepresentation to be true instead of knowledge of its falsity. The elements, therefore, are: (i) a misrepresentation; (ii) made with no reasonable basis to believe the representation is true; (iii) with the intent to induce another’s reliance on the misrepresentation; (iv) actual and justifiable reliance; and (v) resulting damage. (Daniels v. Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1166; Bock v. Hansen (2014) 225 Cal.App.4th 215, 231.)
Remedies—
—  For compensatory (money) damages, defrauded plaintiffs are generally limited to the “out-of-pocket” measure of damages, which seeks to restore plaintiffs to the financial position they were in before the fraud occurred. Plaintiffs receive the difference in value between what they gave to defendant and what they received in return, plus consequential pecuniary loss caused by reliance on misrepresentation. (Alliance Mortg. Co. v. Rothwell (1995) 10 Cal.4th 1226.)
—  For misrepresentations involving the purchase and sale of real property, damages are governed by Civil Code section 3343. The defrauded party is entitled to recover the difference between the actual value given and the actual value of what they received, together with any additional damage arising from the particular transaction, including: (i) amounts actually and reasonably expended in reliance upon the fraud; (ii) amounts for loss of use and enjoyment of the property proximately caused by the fraud; and (iii) in the case of a party induced to sell income property, profits or other gains that might reasonably have been earned by use of the property had the person retained it. (Civ. Code, § 3343(a).) Additional damage calculations apply if the defrauded party was induced to purchase income property. (Ibid.) Damages are not calculated as the difference between what was represented and what the property is actually worth. (Civ. Code, § 3343(b).)
—  Punitive damages and emotional distress damages are not available in the absence of physical injury. (Butler-Rupp v. Lourdeaux (2005) 134 Cal.App.4th 1220, 1227; Branch v. Homefed Bank (1992) 6 Cal.App.793, 799-800.)
—  As to whether attorneys’ fees are available to the prevailing party, see “Attorneys’ Fees and Costs” section below.
Applicable Statute of Limitations—
—  Three years. (Code Civ. Proc., § 338(d).)
Application—Application of the Law to Client’s Facts.
—  REPLACE THIS TEXT by restating applicable facts from above that support the elements of a cause of action for negligent misrepresentation. If one or more provisions of the CC&Rs is/are relevant, you should cite to that/those provision(s) here (no need to quote or provide a snip).
—  ***
—  ***
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action.
—  REPLACE THIS TEXT by drawing a conclusion about the strengths of this particular cause of action given the evidence at our disposal. 
—  REPLACE THIS TEXT by drawing a conclusion about the weaknesses, if any, of this particular cause of action given the evidence at our disposal. If there are none, say so—e.g., “At this time, this cause of action is supported by the facts and the law.”

Declaratory Relief
Elements—Declaratory Relief.
—  The essential elements of a declaratory relief cause of action are: (i) an actual controversy between the parties’ contractual or property rights; (ii) involving continuing acts/omissions or future consequences; (iii) that have sufficiently ripened to permit judicial intervention and resolution; and (iv) that have not yet blossomed into an actual cause of action. (Osseous Technologies of America, Inc. v. DiscoveryOrtho Partners LLC (2010) 191 Cal.App.4th 357, 366–69.) 
—  In an action for declaratory relief, an “actual controversy” is one that “admits of definitive and conclusive relief by judgment within the field of judicial administration, as distinguished from an advisory opinion upon a particular or hypothetical state of facts; the judgment must decree, not suggest, what the parties may or may not do.” (Selby Realty Co. v. City of San Buenaventura (1973) 10 Cal.3d 110.) 
—  Code Civ. Proc., § 1060 explicitly permits declaratory relief claims to determine the rights and duties of an HOA/homeowner. 
Remedies—
—  The remedy for a declaratory relief cause of action is a judicial declaration specifying the rights and obligations of the parties. (Code Civ. Proc., § 1060.)
—  As to whether attorneys’ fees are available to the prevailing party, see “Attorneys’ Fees and Costs” section below.
Applicable Statute of Limitations—
—  The statute of limitations governing a request for declaratory relief is the one applicable to an ordinary legal or equitable action based on the same claim. (Mangini v. Aerojet–General Corp. (1991) 230 Cal.App.3d 1125, 1155.) 
Application—Application of the Law to Client’s Facts.
—  REPLACE THIS TEXT by restating applicable facts from above that support the elements of a cause of action for declaratory relief. If one or more provisions of the CC&Rs is/are relevant, you should cite to that/those provision(s) here (no need to quote or provide a snip).
—  ***
—  *** 
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action.
—  REPLACE THIS TEXT by drawing a conclusion about the strengths of this particular cause of action given the evidence at our disposal. 
—  REPLACE THIS TEXT by drawing a conclusion about the weaknesses, if any, of this particular cause of action given the evidence at our disposal. If there are none, say so—e.g., “At this time, this cause of action is supported by the facts and the law.”

Conversion
Elements—Conversion.
—  To prevail on a claim for conversion, plaintiff must prove (i) his or her ownership/right to possess of the at-issue personal property; (ii) defendant’s wrongful exercise of control over that property; and (iii) damages. (Welco Electronics, Inc. v. Mora (2014) 223 Cal.App.4th 202, 208.)
—  Conversion is a strict liability tort. (Welco Electronics, Inc. v. Mora, supra, 223 Cal.App.4th at 208.)
—  Money can only be converted if the money that was taken is a specific sum capable of identification. (Welco Electronics, Inc. v. Mora, supra, 223 Cal.App.4th at p. 216.) 
•   For example, attorneys’ fees and costs have rightfully supported a conversion claim (Murphy v. Am. Gen. Life Ins. Co. (C.D. 2015) 74 F.Supp.3d 1267, 1280), as have: (i) settlement proceeds (Gilman v. Dalby (2009) 176 Cal.App.4th 606, 616); and (ii) funds sitting in bank accounts. (Fong v. East West Bank (2018) 19 Cal.App.5th 224, 231-33.)
—  Defendant’s good faith, motive, or lack of knowledge in converting the personal property is irrelevant. (Los Angeles Fed. Credit Union v. Madatyan (2012) 209 Cal.App.4th 1383, 1388.)
—  Conversion vs. trespass to chattels. Conversion arises from the complete dispossession of the personal property, while trespass to chattels deals with a lesser degree of interference. Note that neither tort is appropriate in the context of real property. 
Remedies—
—  Plaintiff is entitled to (i) the value of the property at the time of conversion, with interest from the date of conversion; and (ii) a fair compensation for the time and money expended pursuing the property. (Virtanen v. O’Connell (2006) 140 Cal.App.4th 688, 708; Civ. Code, § 3336.)
•   If the property had special value to plaintiff, that value may be recovered if defendant knew the value in advance or was a willful wrongdoer. (Civ. Code, § 3355.)
—  Emotional distress damages are available. (Plotnik v. Meihaus (2012) 208 Cal.App.4th 1590, 1605-07.)
—  Attorneys’ fees incurred in seeking the recovery of the property are not recoverable. (In re Martinez (Bankr. N.D.Cal. 2019) 610 B.R. 290, 305.)
—  Punitive damages may be available if the plaintiff shows that the defendant acted oppressively, fraudulently, or maliciously. (Civ. Code, § 3294.)
Applicable Statute of Limitations—
—  A claim for conversion must be brought within three years of the taking. (Code Civ. Proc., § 338(c).) The statute of limitations period begins running even if the owner was unaware of the conversion. (Naftzger v. American Numismatic Society (1996) 42 Cal.App.4th 421, 429; Murphy v. Am. Gen. Life Ins. Co., supra, 74 F.Supp.3d at 1280.) In other words, the “discovery” rule does not apply to conversion claims.
Application—Application of the Law to Client’s Facts.
—  REPLACE THIS TEXT by restating applicable facts from above that support the elements of a cause of action for conversion. If one or more provisions of the CC&Rs is/are relevant (e.g., nuisance), you should cite to that/those provision(s) here (no need to quote or provide a snip).
—  ***
—  ***
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action.
—  REPLACE THIS TEXT by drawing a conclusion about the strengths of this particular cause of action given the evidence at our disposal. 
—  REPLACE THIS TEXT by drawing a conclusion about the weaknesses, if any, of this particular cause of action given the evidence at our disposal. If there are none, say so—e.g., “At this time, this cause of action is supported by the facts and the law.”
________________________________
Based upon the allegations made against Client thus far, and based upon the facts and evidence provided by Client and/or reflected in the documents the Firm has received and reviewed, the affirmative defenses discussed below appear to be applicable.
This section of the Preliminary Analysis may be amended from time to time if new information/evidence comes to light that supports additional affirmative defenses.
________________________________

Strategic Considerations

Applicability of Davis-Stirling Act
The Davis-Stirling Act does not apply to the facts of this dispute.

Attorneys’ Fees and Costs
If this dispute is adjudicated, the prevailing party will be entitled to attorneys’ fees and costs under Paragraph 30 (Mediation) of the CAR Residential Purchase Agreement (C.A.R. Form RPA, revised December 2022) of the CC&Rs.

Jurisdiction and Venue
Paragraph 31 (Arbitration of Disputes) of the CAR Residential Purchase Agreement (C.A.R. Form RPA, revised December 2022) of the CC&Rs contains a binding arbitration provision. Consequently, legal action related to the issues in dispute must be litigated in the manner directed by that provision of the CC&Rs.

Standing
Based upon the information/evidence that Client has provided thus far, Client has standing to pursue every cause of action described above against each of the intended defendants (excluding DOES, of course).

Secondary Conflicts Check
No new potential or actual conflict of interest between the parties and/or significant figures came to light during the Firm’s preparation of this Preliminary Analysis.
________________________________

Final Thoughts / Issues / Concerns / Comments
None at this time. 
This section of the Preliminary Analysis might be amended from time to time to reflect new information, strategies, or concerns that arise during the course of the litigation.
________________________________
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