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[bookmark: _Toc130368692]
SUMMARY
In nulla posuere sollicitudin aliquam ultrices sagittis orci a. Sagittis aliquam malesuada bibendum arcu vitae elementum curabitur vitae. Euismod in pellentesque massa placerat duis ultricies. In ante metus dictum at tempor. Malesuada nunc vel risus commodo viverra maecenas accumsan lacus. Sem et tortor consequat id porta nibh. Pellentesque elit eget gravida cum sociis. Enim nunc faucibus a pellentesque sit amet porttitor eget dolor. Est pellentesque elit ullamcorper dignissim. Nunc sed blandit libero volutpat sed cras. Venenatis urna cursus eget nunc scelerisque viverra. Eu tincidunt tortor aliquam nulla facilisi cras fermentum.Amet massa vitae tortor condimentum. Molestie ac feugiat sed lectus. Enim neque volutpat ac tincidunt. Mauris in aliquam sem fringilla. Cras adipiscing enim eu turpis. Condimentum mattis pellentesque id nibh tortor. Sed velit dignissim sodales ut. Tortor vitae purus faucibus ornare suspendisse sed. Vulputate ut pharetra sit amet. Vel pretium lectus quam id leo in vitae. Viverra adipiscing at in tellus.Dolor morbi non arcu risus. Aliquam malesuada bibendum arcu vitae elementum. Vitae tempus quam pellentesque nec nam. Massa ultricies mi quis hendrerit dolor magna. Semper feugiat nibh sed pulvinar proin gravida hendrerit. Augue mauris augue neque gravida in. Ultrices vitae auctor eu augue ut. Lacus sed turpis tincidunt id aliquet. Tortor consequat id porta nibh venenatis. In tellus integer feugiat scelerisque varius morbi enim nunc faucibus. Eu feugiat pretium nibh ipsum consequat nisl vel pretium. 
________________________________
[bookmark: _Toc130368693]
PARTIES/SIGNIFICANT FIGURES
	
Name of Party / Significant Figure
	
Significance to Underlying Matter/Dispute

	Steve Austin (“Client”)

DELETE THIS NOTE: If we represent more than one individual/entity, then list all our Clients here—one on each line. Then, make sure to alter the defined “Client” to say: “(collectively, ‘Client’”). The point is to keep “Client” singular no matter how many people/entities we represent. If there’s a need to refer to different Clients in the “Statement of Facts/Evidentiary Support” section below, you can put a shortcut (“***”) after each individual Client, but still collectively define all of them as “Client.”

	
N/A


	Organization of Science and Innovation ("OSI") 
	
Bad Guys




The table above may be amended from time to time to reflect revisions to Client’s narrative and/or new information that may become available in the future.
________________________________
[bookmark: _Toc130368694]
STATEMENT OF FACTS / EVIDENTIARY SUPPORT
	
Date / NA

	
Fact
	
Evidence Supporting That Fact


	
*

	
This section should contain a comprehensive and objective statement of the relevant facts of the case, as well as any relevant dates. When possible, cite to evidence already in our possession that support the facts referenced.

	*

	
4/19/19

	
THIS IS AN EXAMPLE. REPLACE IT WITH ACTUAL DATA.
Client closed escrow on the property.

	Client Timeline

	
6/10/19

	
THIS IS AN EXAMPLE. REPLACE IT WITH ACTUAL DATA.
Client notified HOA of sprinkler leak into Client’s unit.

	Email from Client to Mgmt. Co.

	
N/A

	
REMEMBER TO DELETE ANY EXCESS ROWS IN THE TABLE BY DRAGGING YOUR MOUSE OVER THE ROWS TO BE DELETED AND THEN PRESSING BACKSPACE and then pressing DELETE ENTIRE ROW.

	**

	
*

	
**

	**

	
*

	
**

	**

	
*

	
**

	**

	
*

	
**

	**

	
*

	
**

	**

	
*

	
**

	
**

	
*

	
**

	
**



This table may be amended from time to time as new information/evidence comes in. To the extent that such new information necessitates any significant revisions to Client’s litigation strategy, where applicable, the Firm will work with Client to develop a new strategy.
________________________________
[bookmark: _Toc130368695][bookmark: _Hlk41384681]
NOTABLE PROVISIONS OF ONE OR MORE OPERATIVE AGREEMENTS
	
Document Name
Article / Section No.

	
Text of the Selected Article/Sections No.
(if none, put “N/A”; delete rows that you didn’t use; maintain formatting)


	
CC&Rs
Article IX, Section 6.01

	
THIS IS AN EXAMPLE. REPLACE IT WITH ACTUAL DATA. 



	
Purchase Agreement
Section 8.4

	
THIS IS AN EXAMPLE. REPLACE IT WITH ACTUAL DATA.



	
N/A

	
REMEMBER TO DELETE ANY EXCESS ROWS IN THE TABLE. IF YOU DON’T KNOW HOW TO DO THAT, ASK MBK. 


	
*

	



	
*

	
**


	
*

	
**


	
*

	
**


	
*

	
**


	
*

	
**


	
*

	
**




The table may or may not contain all the significant provisions of the document(s) at issue. It is simply a place to include one or more provisions of one or more operative agreement/document that we believe could play a role in some aspect of Client’s case (e.g., binding arbitration, attorneys’ fees, and choice of law provisions). The provisions contained in the table, therefore, should neither be viewed as an exhaustive list of key provisions/evidence, nor be used as a measure of what provisions of the operative documents might strengthen (or weaken) Client’s case. 
[bookmark: _Hlk42578472] ________________________________
[bookmark: _Toc130368696]
ADDITIONAL INFORMATION/CLARIFICATION NEEDED FROM CLIENT 
[bookmark: _Hlk41895314]The Firm should follow up with Client regarding the following items/issues:
—  Cum sociis natoque penatibus et magnis dis parturient. Ac feugiat sed lectus vestibulum mattis. Lacus vel facilisis volutpat est velit. Ligula ullamcorper malesuada proin libero nunc. 
This section of the LADD may be amended from time to time as new information becomes known.
________________________________
[bookmark: _Toc130368698]
ADDITIONAL DOCUMENTS NEEDED FROM CLIENT 
At this time, the Firm does not need Client to provide any additional documents. This section of the LADD, however, may be amended from time to time if Client locates additional documents, or if a third party produces additional documents.
________________________________
[bookmark: _Toc130368699]
THIRD-PARTY DOCUMENTS/INFORMATION KNOWN TO EXIST
Client believes that one or more third parties has possession, custody, control, and/or knowledge of the following documents/information. 
	
Document/Information

	
Significance of the Document/Information
	
Identity of Third Party[footnoteRef:1] [1:  If a third party listed here is significant enough, you may add that third party to the list in “Parties/Significant Figures” section above.] 



	
Minutes from the executive session dated 3/5/20 re Client’s disciplinary hearing.

	
These minutes, which are not available to non-directors outside the context of litigation, will show that the Board acted arbitrarily and capriciously in disciplining Client.

	PMC Management

	
*

	
**

	*

	
*

	
**

	*

	
*

	
**

	*

	
*

	
**

	*

	
*

	
**

	*

	
*

	
**

	*

	
*

	
**

	*



The table above may be amended from time to time as new information comes to light. 
________________________________
[bookmark: _Toc130368704]
POTENTIAL CROSS-CLAIMS &
THE STRENGTHS/WEAKNESSES OF EACH
[bookmark: _Toc130368721]
Assault
Elements—Assault
—  The elements of a cause of action for assault are: (i) the defendant acted with intent to cause harmful or offensive contact, or threatened to touch the plaintiff in a harmful or offensive manner; (ii) the plaintiff reasonably believed that he or she was about to be touched in a harmful or offensive manner (or even that the plaintiff reasonably believed that the defendant was about to carry out a threat); (iii) the plaintiff did not consent to the defendant’s conduct; (iv) the plaintiff was harmed by the conduct (e.g., the threatened contact); and (v) that the defendant’s conduct was a substantial factor in causing the plaintiff’s harm.” (Carlsen v. Koivumaki (2014) 227 Cal.App.4th 879, 890.) 
Remedies—
—  Compensatory (money) damages are available for harm proximately caused by the assault. (Civ. Code, §§ 3281-3288, 3333.)
—  Emotional distress damages are also available in assault cases. (Thing v. La Chusa (1989) 48 Cal.3d 644, 649.)
—  If plaintiff can prove, upon clear and convincing evidence, that defendant acted with oppression, fraud, or malice, then punitive damages are also available. (Civ. Code, § 3294.)
Applicable Statute of Limitations—
—  The statute of limitations for assault arising out of anything other than domestic violence is two years. (Code Civ. Proc., § 335.1; Pugliese v. Superior Court (2007) 146 Cal.App.4th 1444, 1450.) The statute starts running from the time plaintiff anticipated the harm. (Id.)
Application—Application of the Law to Client’s Facts
—  REPLACE THIS TEXT by restating applicable facts from above that support the elements of a cause of action for assault. If one or more provisions of the CC&Rs is/are relevant (e.g., nuisance), you should cite to that/those provision(s) here (no need to quote or provide a snip).
—  ***
—  ***
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action
—  REPLACE THIS TEXT by drawing a conclusion about the strengths of this particular cause of action given the evidence at our disposal. 
—  REPLACE THIS TEXT by drawing a conclusion about the weaknesses, if any, of this particular cause of action given the evidence at our disposal. If there are none, say so—e.g., “At this time, this cause of action is supported by the facts and the law.”
[bookmark: _Toc130368722]
Battery
Elements—Battery
—  The elements of a cause of action for battery are identical to those of assault, except that instead of there being an intent to “touch” or make unwanted contact, the “touching” or unwanted contact actually occurred. (Carlsen v. Koivumaki (2014) 227 Cal.App.4th 879, 890.) 
Remedies—
—  As in the case with the elements to assault, the remedies for battery are also identical to those of assault. 
—  Unlike assault, however, there are further remedies available if the battery occurred as part of any of the following torts: (i) civil harassment (Code Civ. Proc., § 527.6); (ii) workplace violence (Code Civ. Proc., § 527.8); or (iii) elder abuse (Welf. & Inst. Code, § 15657).
Applicable Statute of Limitations—
—  The statute of limitations for battery is identical to that of assault (except that the time starts running from the time the “touching” or unwanted contact occurred).
Application—Application of the Law to Client’s Facts
—  REPLACE THIS TEXT by restating applicable facts from above that support the elements of a cause of action for battery. If one or more provisions of the CC&Rs is/are relevant (e.g., nuisance), you should cite to that/those provision(s) here (no need to quote or provide a snip).
—  ***
—  ***
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action
—  REPLACE THIS TEXT by drawing a conclusion about the strengths of this particular cause of action given the evidence at our disposal. 
—  REPLACE THIS TEXT by drawing a conclusion about the weaknesses, if any, of this particular cause of action given the evidence at our disposal. If there are none, say so—e.g., “At this time, this cause of action is supported by the facts and the law.”
[bookmark: _Toc130368724]
Civil Stalking
Elements—Civil Stalking
—  To prove a cause of action for civil stalking, a plaintiff must prove that: (i) the defendant either engaged in a pattern of conduct with the intent to follow, alarm, or harass the plaintiff, or the defendant violated a restraining order issued subject to Code of Civ. Proc., § 527.6; and (ii) as a result of defendant’s conduct, the plaintiff either reasonably feared for his or her safety (or the safety of an immediate family member and/or any person who regularly resides in the plaintiff’s household within the preceding six months), or the plaintiff reasonably suffered “substantial emotional distress.” (Civ. Code, §1708.7; In re Brittany K. (2005) 127 Cal.App.4th 1497, 1510.)
•   The law makes it clear that “substantial emotional distress” does not mean the same thing as it does in, for example, an intentional infliction of emotional distress claim, because under the civil stalking statute, demonstrating “severe emotional distress” does not require a showing of physical manifestations of emotional distress. Instead, “it requires the evaluation of the totality of the circumstances to determine whether the defendant reasonably caused the plaintiff substantial fear, anxiety, or emotional torment.” (Civ. Code, § 1708.7(b)(7).)
Remedies—
—  Economic damages (e.g., general and special damages) are available. (Civ. Code, § 1708.7(c).)
—  Punitive damages are also available upon a clear and convincing showing of oppression, fraud, or malice. (Civ. Code, § 3294; Civ. Code, § 1708.7(c).)
—  Equitable relief (including injunctive relief) may also be available. (Civ. Code, § 1708.7(d).) 
Applicable Statute of Limitations—
—  Although there is no case law on the subject, it appears that the three-year statute of limitations for obligations created by statute applies to civil stalking cases. (Code Civ. Proc., § 338(a).)
•   The date the statute begins to run may be complicated issue since, by definition, stalking includes a pattern of conduct. (See Civ. Code, § 1708.7(a)(1).) There is no case authority on point, but secondary sources suggest that the “continuing violation” doctrine applies. Under the continuing violation doctrine, a series of acts that continue over time are viewed as a single continuous act. (See Pugliese v. Superior Court (2007) 146 Cal.App.4th 1444.) The trigger date for the statute of limitations under the “continuing violation” doctrine is the date that the continuing acts cease or the date of the last injury to the plaintiff. (Id. at 1452.)  
Application—Application of the Law to Client’s Facts
—  REPLACE THIS TEXT by restating applicable facts from above that support the elements of a cause of action for civil stalking. If one or more provisions of the CC&Rs is/are relevant (e.g., nuisance), you should cite to that/those provision(s) here (no need to quote or provide a snip).
—  ***
—  ***
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action
—  REPLACE THIS TEXT by drawing a conclusion about the strengths of this particular cause of action given the evidence at our disposal. 
—  REPLACE THIS TEXT by drawing a conclusion about the weaknesses, if any, of this particular cause of action given the evidence at our disposal. If there are none, say so—e.g., “At this time, this cause of action is supported by the facts and the law.”
________________________________
[bookmark: _Toc130368762]
POTENTIAL AFFIRMATIVE DEFENSES
Based upon the allegations made against Client thus far, and based upon the facts and evidence provided by Client and/or reflected in the documents the Firm has received and reviewed, the affirmative defenses discussed below appear to be applicable.
[bookmark: _Toc130368764]
Statute of Limitations
Affirmative Defense—Statute of Limitations
The applicability of a statute of limitations defense depends upon the nature of the claims alleged. Based upon the claims aimed at Client, the following seem relevant:
—  For breach of verbal contracts, the statute of limitations is two years (Code Civ. Proc., § 339); for breach of most written contracts, the statute of limitations is four years (Code Civ. Proc., § 337)—the caveat being that the statute of limitations for breach of negotiable instruments, like promissory notes, is six years (Comm. Code, § 3118).
—  For claims involving breach of the implied covenant of good faith and fair dealing, the statutes of limitations are the same as they are for breach of contract.
—  For intentional interference with prospective business advantage (tort) the statute of limitations is two years. (Code Civ. Proc., § 339(1).) 
•   The claim begins accruing when the interference starts.
—  For negligent misrepresentation, three years. (Code Civ. Proc., § 338(d).)
—  For fraudulent transfer, four years (or possibly up to seven years if the creditor did not know, and couldn’t reasonable have known, about the transfer). (Civ. Code, § 3439.09.)
Application/Conclusion—Application of the Affirmative Defense to Client’s Facts
—  REPLACE THIS TEXT by providing a brief (1-3 sentences) statement regarding why this affirmative defense might apply to the facts of this case.
[bookmark: _Toc130368765]
Equitable Estoppel
Affirmative Defense—Equitable Estoppel
—  If a party acts or makes statements to intentionally or deliberately lead someone else to believe that a particular thing is true, and the second party acts upon that belief, the first party cannot contradict his or her prior statement or conduct. (Moncada v. West Coast Quartz Corp. (2013) 221 Cal.App.4th 768, 782.)
Application/Conclusion—Application of the Affirmative Defense to Client’s Facts
—  REPLACE THIS TEXT by providing a brief (1-3 sentences) statement regarding why this affirmative defense might apply to the facts of this case.
[bookmark: _Toc130368766]
Unclean Hands
Affirmative Defense—Unclean Hands
—  If the plaintiff’s bad conduct or bad faith causes/is related to his or her own underlying harm, then that plaintiff is barred from obtaining equitable relief—i.e., a plaintiff cannot take advantage of his or her own wrong. (Civ. Code, § 3517; Lynn v. Duckel (1956) 46 Cal.2d 845, 850.)
Application/Conclusion—Application of the Affirmative Defense to Client’s Facts
—  REPLACE THIS TEXT by providing a brief (1-3 sentences) statement regarding why this affirmative defense might apply to the facts of this case.
[bookmark: _Toc130368767]
Laches
Affirmative Defense—Laches
[bookmark: _Hlk41464912]—  A plaintiff’s claim is barred under the doctrine of laches if: (i) the plaintiff delayed in bringing his or her claim; (ii) the delay was unreasonable or inexcusable; and (iii) the defendant is prejudiced because of the delay. (In re Marriage of Parker (2017) 14 Cal.App.5th 681, 688.)
Application/Conclusion—Application of the Affirmative Defense to Client’s Facts
—  REPLACE THIS TEXT by providing a brief (1-3 sentences) statement regarding why this affirmative defense might apply to the facts of this case.
[bookmark: _Toc130368768]
Negligence (Comparative Fault)
Affirmative Defense—Comparative Fault
—  The plaintiff’s own negligence may be used to proportionally reduce the defendant’s fault—i.e., liability is directly proportional to the negligence of each party. (Burch v. CertainTeed Corp. (2019) 34 Cal.App.5th 341, 357-58.) 
Application/Conclusion—Application of the Affirmative Defense to Client’s Facts
—  REPLACE THIS TEXT by providing a brief (1-3 sentences) statement regarding why this affirmative defense might apply to the facts of this case.
[bookmark: _Toc130368770]
Negligence (Sudden Emergency)
Affirmative Defense—Sudden Emergency
—  The defendant will not be liable for his or her negligence if (i) there was a sudden and unexpected emergency, (ii) that the defendant didn’t cause, (iii) and where the defendant acted reasonably under the circumstances. (Shiver v. Laramee (2018) 24 Cal.App.5th 395, 400-401.) 
•   This doctrine is not the same as the Good Samaritan law, which has a much higher bar than reasonableness before liability attaches—i.e., gross negligence or wanton misconduct is required rather than mere reasonableness. (Health & Saf. Code, § 1799.102.)
Application/Conclusion—Application of the Affirmative Defense to Client’s Facts
—  REPLACE THIS TEXT by providing a brief (1-3 sentences) statement regarding why this affirmative defense might apply to the facts of this case.
[bookmark: _Toc130368771]
Assumption of Risk
Affirmative Defense—Assumption of Risk
—  Prior to the harm occurring, the plaintiff expressly agreed to not hold the defendant liable for any harm that might occur, including harm resulting from the defendant’s negligence. (Sweat v. Big Time Auto Racing, Inc. (2004) 117 Cal.App.4th 1301, 1304.) This type of “assumption of risk” is contractual in nature.
•   The doctrine of assumption of risk in the context of a negligence claim has been subsumed under the doctrine of comparative fault. (Li v. Yellow Cab Co. (1975) 13 Cal.3d 804, 826.)
Application/Conclusion—Application of the Affirmative Defense to Client’s Facts
—  REPLACE THIS TEXT by providing a brief (1-3 sentences) statement regarding why this affirmative defense might apply to the facts of this case.
[bookmark: _Toc130368772]
Contract (Force Majeure)
Affirmative Defense—Force Majeure
—  A defendant’s breach of a contract may be excused if the contract contains a force majeure clause and the defendant’s breach was caused by unforeseeable circumstances covered by the clause (e.g., acts of God, war, terrorism, pandemic, etc.)
Application/Conclusion—Application of the Affirmative Defense to Client’s Facts
—  REPLACE THIS TEXT by providing a brief (1-3 sentences) statement regarding why this affirmative defense might apply to the facts of this case.
[bookmark: _Toc130368773]
Contract (Duress)
Affirmative Defense—Duress
—  The affirmative defense of duress comes into play when one party secures another party’s consent through unlawful conduct. (Civ. Code § 1569.) There are three types of statutory duress:
•   Unlawful confinement of a person or a family member. (Civ. Code, § 1569(a).)
•   Unlawful detention of a person’s property. (Civ. Code, § 1569(b).)
•   Fraudulent confinement of a person—i.e., confinement that was otherwise lawful in form but either fraudulently obtained or fraudulently made unjustly harassing or oppressive. (Civ. Code § 1569(c).)
—  Duress may also be economic. This occurs when a wrongful act is committed that is coercive enough to cause an otherwise reasonable person to submit to the bad actor’s pressure. (Philippine Exp. & Foreign Loan Guarantee Corp. v. Chuidian (1990) 218 Cal.App.3d 1058, 1077, reh’g denied and opinion modified (1990).)
Application/Conclusion—Application of the Affirmative Defense to Client’s Facts
—  REPLACE THIS TEXT by providing a brief (1-3 sentences) statement regarding why this affirmative defense might apply to the facts of this case.
[bookmark: _Toc130368788]
Waiver
Affirmative Defense—Waiver
—  As an affirmative defense, waiver is a type of estoppel. It prevents a plaintiff from relying on a right (typically contractual) that the plaintiff would otherwise have no problem being able to enforce. Often, such a waiver exists because the plaintiff did or said something that made the defendant believe that the provision in question was no longer in effect, and defendant relied upon that action/statement. (Wind Dancer Production Group v. Walt Disney Pictures (2017) 10 Cal.App.5th 56, 78.) 
Application/Conclusion—Application of the Affirmative Defense to Client’s Facts
—  REPLACE THIS TEXT by providing a brief (1-3 sentences) statement regarding why this affirmative defense might apply to the facts of this case.
[bookmark: _Toc130368789]
Failure to Mitigate
Affirmative Defense—Failure to Mitigate
—  A plaintiff has a duty to take steps to mitigate damages and is therefore not entitled to damages that could have been avoided had the plaintiff taken those steps. (Agam v. Gavra (2015) 236 Cal.App.4th 91, 111.)
Application/Conclusion—Application of the Affirmative Defense to Client’s Facts
—  REPLACE THIS TEXT by providing a brief (1-3 sentences) statement regarding why this affirmative defense might apply to the facts of this case.
[bookmark: _Toc130368790]
Lack of Damages
Affirmative Defense—Lack of Damages
—  Damages is a necessary element in most causes of action. Consequently, if the plaintiff hasn’t been damaged, it’s almost certain that the plaintiff cannot prevail.
Application/Conclusion—Application of the Affirmative Defense to Client’s Facts
—  REPLACE THIS TEXT by providing a brief (1-3 sentences) statement regarding why this affirmative defense might apply to the facts of this case.
[bookmark: _Toc130368791]
Failure to State a Claim
Affirmative Defense—Failure to State a Claim
—  This affirmative defense applies if the plaintiff fails to state facts sufficient to constitute a cause of action. (Code Civ. Proc., § 430.10(e).)
Application/Conclusion—Application of the Affirmative Defense to Client’s Facts
—  REPLACE THIS TEXT by providing a brief (1-3 sentences) statement regarding why this affirmative defense might apply to the facts of this case.
This section of the LADD may be amended from time to time if new information/evidence comes to light that supports additional affirmative defenses.
________________________________
[bookmark: _Toc130368800]
STRATEGIC CONSIDERATIONS
[bookmark: _Toc53565571][bookmark: _Toc130368801]
Statute of Limitations
This section is not intended to address whether or not the statute of limitations has run on a particular cross-claim that might have otherwise been relevant under the facts. Those specifics can be found in reference to each of the potential cross-claims discussed above. 
Rather, this section of the LADD is intended only to highlight the earliest statute of limitations relevant to one of the available above-referenced cross-claims. If, therefore, Client wants to file a cross-complaint containing the applicable the causes of action discussed above, the action must be filed on or before April 3, 2025.
[bookmark: _Toc130368803]
Jurisdiction
[bookmark: _Toc130368804]
Arbitration
Since Client did not execute any contract containing a binding arbitration provision, Client cannot be compelled to submit to binding arbitration, and any action filed against Client needs to be filed in the superior court of Orange County.
[bookmark: _Toc130368805]
Venue
Orange County is the correct venue for this lawsuit.
[bookmark: _Toc130368807]
Standing
Based upon the information/evidence that Client has provided thus far, it appears that the opposing party lacks standing to pursue a claim against Client for ***. [State the reasons for lack of standing. If there is more than one cause of action at issue, adjust the language accordingly.] The Firm will take a closer look at the standing issue and follow up with Client in the near future.
Based upon the information/evidence that Client has provided thus far, Client has standing to pursue every cross-claim described above against each of the intended defendants (excluding DOES, of course).
[bookmark: _Toc130368808]
Anti-SLAPP Analysis
Anti-SLAPP Overview—
—  Strategic Lawsuits Against Public Participation (“SLAPP”) are lawsuits designed to hinder or prevent parties (typically the defendant) from engaging in constitutionally protected activities (e.g., petitioning or free speech). For example, development companies have used SLAPP suits to harass environmental groups standing in the way of large development/construction projects. These companies would file lawsuits against the environmentalists for the express purpose of tying up the smaller (and not as well-funded) environmental groups’ financial resources, effectively preventing them from having their “day in court.” In response, the Legislature passed the anti-SLAPP statute, which was codified in Code of Civil Procedure section 425.16. This statute allows the defending party to file a special motion to strike (called an anti-SLAPP motion) to have the court determine whether the lawsuit can proceed or should instead be thrown out as a meritless attack on the defendant’s acts made in furtherance of his or her right “to petition or free speech under the United States Constitution or the California Constitution in connection with a public issue.” (Code Civ. Proc., § 425.16(b)(1).) 
—  The granting of an anti-SLAPP motion can have severe consequences, not the least of which is the dismissal of the at-issue claim(s)—or even the entire complaint—depending on the circumstances. In addition, a defendant who prevails on an anti-SLAPP motion must be awarded his or her attorneys’ fees and costs, which, given the complexity of anti-SLAPP motions, is typically quite significant. (Code Civ. Proc., § 425.16(c)(1).) 
Anti-SLAPP Statute’s Application in HOA-Related Cases—
—  SLAPP suits can, and have, arisen in lawsuits by and against HOAs and HOA members. For example, a member might file a lawsuit against a director or committee member to pressure that person to change a critical vote regarding some issue or another. To prevent that type of abuse, and to discourage members from naming individual board members as defendants in litigation, courts have determined that the protections offered under the anti-SLAPP statute apply to various issues that arise in the HOA arena. (Colyear v. Rolling Hills Community Assn. of Rancho Palos Verdes (2017) 9 Cal.App.5th 119, 130-36 [tree trimming dispute between adjacent homeowners that involved covenants to all lots in the community satisfied the definition of “public interest”]; Damon v. Ocean Hills Journalism Club (2000) 85 Cal.App.4th 468, 476-77 [newsletter published to 3,000 residents of an HOA was a “public forum” even if access to the newsletter was selective and limited]; Ruiz v. Harbor View Community Assn. (2005) 134 Cal.App.4th 1456; Dowling v. Zimmerman (2001) 85 Cal.App.4th 1400, 1409-10 [letters from attorney to management company and the HOA’s board regarding nuisance caused by an HOA member].)
—  Obviously, however, not all HOA-related disputes are covered by the anti-SLAPP statute. (Talega Maintenance Corp. v. Standard Pac. Corp. (2014) 225 Cal.App.4th 722, 732 [holding that HOA proceedings must have a strong connection to governmental proceedings to qualify as “official proceedings”]; but see Lee v. Silveira (2016) 6 Cal.App.5th 527, 540-46 [holding that HOAs “functioned similar to a quasi-governmental body” to constitute a “public forum”].)
Anti-SLAPP Test—
—  The courts use a two-prong test to determine if a claim is protected under the anti-SLAPP statute. First, the defendant must prove that the at-issue claim arises from a constitutionally protected activity. (Ruiz v. Harbor View Community Assn., supra, 134 Cal.App.4th at 1466; Code Civ. Proc., § 425.16(b)(1).) If the defendant satisfies his or her burden, the burden shifts to the plaintiff to show that there is a probability that he or she will prevail on the merits of the at-issue claim. (Ibid.; Equilon Enterprises v. Consumer Cause Inc. (2002) 29 Cal.4th 53, 67; Code Civ. Proc., § 425.16(b)(1).)
—  With regard to the first prong, there are four categories that the anti-SLAPP statute is intended to protect:
•   Any statement (written or oral) or document generated in connection with (or as part of):
→  Any official proceedings authorized by law—e.g., legislative, executive, or judicial proceedings. (Code Civ. Proc., § 425.16(e)(1).)
→  Any issue under consideration or review by a legislative, executive, or judicial body. (Code Civ. Proc., § 425.16(e)(2).)
•   Any statement (written or oral) or document made in a place open to the public (or in a public forum) and made in connection with an issue of public interest. (Code Civ. Proc., § 425.16(e)(3).)
•   Any other conduct made in furtherance of the exercise of a constitutional right of petition or free speech and made in connection with an issue of public interest. (Code Civ. Proc., § 425.16(e)(4).)
Application/Analysis/Conclusion—
—  Based upon the applicable facts and claims, an anti-SLAPP motion is unlikely because none of the conduct complained of arises from constitutionally protected activities.
[bookmark: _Toc130368809]
Pre-Filing Requirements
(e.g., Notice or Mediation Requirements)
The facts of this case do not trigger any pre-filing requirements.
[bookmark: _Toc130368810]
Attorneys’ Fees and Costs
If this dispute is adjudicated, the prevailing party will be entitled to attorneys’ fees and costs under Section 12.3.4 of the Purchase Agreement. In addition, the prevailing party will also entitled to attorneys’ fees and costs under Civil Code section 11113(a).
If new information comes to light that affects Client’s right to attorneys’ fees and costs, Client will be notified.
________________________________
[bookmark: _Toc130368811]
FINAL THOUGHTS / ISSUES / CONCERNS / COMMENTS
None.
This section of the LADD might be amended from time to time to reflect new information, strategies, or concerns that arise during the course of the litigation.
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