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SHORT SUMMARY OF CASE
Client owns a large piece of land and sold 9173 Reche Canyon Rd, Calton, CA 92324 in 2019, and the buyer sold it to Hongxia Ma. Ma’s fence has encroached on Client’s property, APN 471210027 (the "land" - a vacant residential land that doesn’t have an address). There was a shared well between Client and Ma. Client was trying to sell the land, and a potential buyer came to inspect the land, during which time Ma told the buyer that there would be litigation against the landowner and the well was dysfunctional, which was untrue. Client wants to send a cease-and-desist letter to Ma. 
[bookmark: _Hlk43355799]________________________________

Parties / Significant Figures
	Name of Party
	Significance to Underlying Matter/Dispute

	William Orndoff (“Client”)
	
Client / HOA Member


	Hongxia (Jenny) Ma
	
Neighbor 


	Jason Cook
	
Neighbor 2 




This table may be amended from time to time as new information/evidence comes in regarding new “parties” and/or witnesses.
________________________________

Statement of Facts / Evidentiary Support
	Date / NA
	Fact
	Evidence Supporting That Fact

	
4/19/19
	
THIS IS AN EXAMPLE. REPLACE IT WITH ACTUAL DATA. 
Client closed escrow on the property.

	
Client Timeline

	
N/A

	
THIS IS AN EXAMPLE. REPLACE IT WITH ACTUAL DATA.
Client notified HOA of sprinkler leak into Client’s unit.
	Email from Client to Mgmt. Co.

	
N/A

	
REMEMBER TO DELETE ANY EXCESS ROWS IN THE TABLE BY DRAGGING YOUR MOUSE OVER THE ROWS TO BE DELETED AND THEN PRESSING BACKSPACE and then pressing DELETE ENTIRE ROW.
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This table may be amended from time to time as new information/evidence comes in that require significant revisions to Client’s pre-litigation strategy. 
________________________________

Notable Provisions of the Governing Documents
	
Document
Article / Section No.

	
Text of the Selected Article/Sections No.
(if none, put “N/A”; delete rows that you didn’t use; maintain formatting)


	
CC&Rs
Section 6.01

	
THIS IS AN EXAMPLE. REPLACE IT WITH ACTUAL DATA. 
The HOA shall paint, maintain, repair and make necessary improvements to the common areas, as well as the exteriors of the garage, deck, and balcony elements of the Units, in good condition and repair.


	
Operating Rules
P. 20

	
THIS IS AN EXAMPLE. REPLACE IT WITH ACTUAL DATA.
[I]n the event of any water damage, mold infestation, or related damage arising from an owner’s negligence, or arising from any pipe leak or similar failure for which this owner has the maintenance responsibility, the owner shall be responsible for all repairs and resulting damage.


	
N/A

	
REMEMBER TO DELETE ANY EXCESS ROWS IN THE TABLE BY DRAGGING YOUR MOUSE OVER THE ROWS TO BE DELETED AND THEN PRESSING BACKSPACE and then pressing DELETE ENTIRE ROW.
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[bookmark: _Hlk114638477]The table may or may not contain all the significant provisions of Client’s governing documents. Its sole purpose, in fact, is to help make the Firm’s analysis of Client’s pre-litigation case more convenient. The provisions contained in the table, therefore, should neither be viewed as an exhaustive list of key provisions/evidence, nor be used as a measure of what provisions of the governing documents might strengthen (or weaken) Client’s pre-litigation case.
________________________________

Additional Information/Clarification Needed From Client 
[bookmark: _Hlk43363524]The Firm should follow up with Client regarding the following items/issues:
—  TBD 
This section of the Preliminary Analysis may be amended from time to time as new information becomes known.
________________________________

Additional Documents Needed From Client 
None at the moment.
________________________________

Potential Causes of Action and the Strengths/Weaknesses of Each

Nuisance
Elements—Nuisance.
—  The elements for a private nuisance claim are: (i) plaintiff’s interest in property; (ii) defendant’s creation of the nuisance; (iii) unreasonable interference with plaintiff’s use or enjoyment of property; (iv) causation; and (v) damages. (Civ. Code, §§ 3479, 3491; San Diego Gas & Electric Co. v. Sup. Ct. (1996) 13 Cal.4th 893, 937.)
—  Simply put, a cause of action for private nuisance requires the plaintiff to prove that the defendant interfered with his or her use and enjoyment of the property. (Adams v. MHC Colony Park, L.P. (2014) 224 Cal.App.4th 601, 610; Monks v. City of Rancho Palos Verdes (2008) 167 Cal.App.4th 263, 302-303.)
—  A person’s unreasonable, unwarrantable, or unlawful use of his or her own property in a way that interferes with the rights of others is a nuisance. (Hutcherseon v. Alexander (1968) 264 CA2d 126.) 
—  A nuisance occurs where the invasion of the property of another is intentional and unreasonable, or is unintentional but caused by negligent or reckless conduct, or is from an abnormally dangerous activity. An intentional nuisance requires proof of malice or actual knowledge that harm was substantially certain to follow from the activity. The conduct is not a nuisance if it is intentional but reasonable, or is accidental and not within one of the above definitions of a nuisance. Where negligence and nuisance causes of action rely on the same facts dealing with lack of due care, the nuisance claim is a negligence claim. 
—  If the interference is substantial and unreasonable (so much so that it would be offensive or inconvenient to the “normal” person), then almost any disturbance of the enjoyment of someone’s property could constitute a nuisance. (Monks v. City of Rancho Palos Verdes (2008) 167 Cal.App.4th 263, 302-303 citing Koll-Irvine Center Property Owners Assn v. County of Orange (1994) 24 Cal.App.4th 1036, 1041 [“an interference need not directly damage the land or prevent its use to constitute a nuisance; private plaintiffs have successfully maintained nuisance actions against airports for interferences caused by noise, smoke and vibrations from flights over their homes ... and against a sewage treatment plant for interference caused by noxious odors....”].)
—  Nuisances are characterized as either permanent or continuing. The nature of the claim and available damages are different for either type of nuisance. The crucial distinction between a permanent and continuing nuisance is whether the nuisance is abatable—i.e., capable of being remedied at reasonable cost and by reasonable means. (See Mangini v. Aerojet-General Corp. (1996) 12 Cal.4th 1087, 1093; McCoy v. Gustafson (2009) 180 Cal.App.4th 56, 84.)
—  Nuisance v. Trespass. Nuisance is based on a property’s owner’s use of his or her own property in a way that adversely affects other property owners. Typical examples of a nuisance include things like excessive noise, vibration, odors, etc. Trespass refers to a physical invasion of property, either by persons entering the property, or a substance that is dumped, has drained onto, or under the property (e.g., drainage, toxic spills, etc.), or the encroachment of a physical object, such as a structure built over a property line. 
Remedies—
—  Remedies are different, depending upon whether the nuisance is permanent or continuing.
•   For permanent nuisances, compensatory (money) damages are available. The usual measure of such damages is the diminution in fair market value of the affected property. (Varjabedian v. City of Madera (1977) 20 Cal.3d 285, 292 [jury decides fair market value before and after creation of nuisance].) A plaintiff may also recover the present value of losses or expenses he or she may, with reasonable certainty, incur in the future because of the nuisance. (Id. at 295.) A plaintiff must recover all past, present, and future damages in one suit. (Kornoff v. Kingsburg Cotton Oil Co. (1955) 45 Cal.2d 265, 271-272.)
•   For continuing nuisances, the compensatory (money) damages are different. A plaintiff can only recover actual damages through the date of the suit (i.e., plaintiff cannot recover damages for diminution in value) because there is no certainty the nuisance will continue. The rational for that is apparently that if the defendant is willing and able to abate the nuisance, it is unfair to award damages on the theory that the nuisance will continue. (Gehr v. Baker Hughes Oil Field Operations Inc. (2008) 165 Cal.App.4th 660, 668.) Which leads to the most common remedy for ongoing nuisances—abatement. A continuing nuisance is ongoing and can be abated at any time via injunction. (Baker v. Burbank-Glendale-Pasadena Airport Auth. (1985) 39 Cal.3d 862, 868-871.) 
[bookmark: _Hlk40938318]—  Emotional distress damages are also a possibility. (See Kornoff v. Kingsburg Cotton Oil Co., supra, 45 Cal.2d at 272; Potter v. Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 986, fn.10; Smith v. County of Los Angeles (1989) 214 Cal.App.3d 266, 287-288; City of San Jose v. Superior Court (1974) 12 Cal.3d 447, 464 [damages recoverable in a successful nuisance action for injuries to real property include not only diminution in market value but also damages for annoyance, inconvenience, and discomfort].) Mental distress is an element of loss of enjoyment. (Sturges v. Charles L. Harney Inc. (1958) 165 Cal.App.2d 306, 323.)
—  Punitive damages may be awarded where plaintiff proves by clear and convincing evidence that defendant was guilty of oppression, fraud, or malice. (Civ. Code, § 3294(a); Hassoldt v. Patrick Media Group Inc. (2000) 84 Cal.App.4th 153, 169-170.)
—  Declaratory relief may be available in nuisance cases. (Code Civ. Proc., § 1060; Shamsian v. Atlantic Richfield Co. (2003) 107 Cal.App.4th 967, 984.)
—  As to whether attorneys’ fees are available to the prevailing party, see “Attorneys’ Fees and Costs” section below.
Applicable Statute of Limitations—
—  Three years for property damage resulting from a nuisance. (Code Civ. Proc., § 338(b); Wilshire Westwood Assocs. v. Atlantic Richfield Co. (1993) 20 Cal.App.4th 732, 743-745.) 
—  Two years for personal injuries resulting from a nuisance. (Code Civ. Proc., § 335.1.)
—  Commencement of running of the statute can be an issue.
•    For private continuing nuisances, each repetition of a continuing nuisance is considered a separate wrong that commences a new period in which to bring an action based on the new injury. (Beck Development Co., v. Southern Pacific Transportation Co. (1996), 44 Cal.App.4th 1160.) 
•    For a permanent nuisance (e.g., a building, fence, buried sewer, or structure located on the property of another), the three year statute of limitations begins to run when the nuisance first occurred. 
Application—Application of the Law to Client’s Facts.
—  REPLACE THIS TEXT by restating applicable facts from above that support the elements of a cause of action for Nuisance. If one or more provisions of the CC&Rs is/are relevant, you should cite to that/those provision(s) here (no need to quote or provide a snip).
—  ***
—  *** 
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action.
—  REPLACE THIS TEXT by drawing a conclusion about the strengths of this particular cause of action given the evidence at our disposal. 
—  REPLACE THIS TEXT by drawing a conclusion about the weaknesses, if any, of this particular cause of action given the evidence at our disposal. If there are none, say so—e.g., “At this time, this cause of action is supported by the facts and the law.”

Trespass
Elements—Trespass.
—  “A trespass is an invasion of the interest in the exclusive possession of land, as by entry upon it.” (Wilson v. Interlake Steel Co. (1982) 32 Cal.3d 229, 233.) “The essence of the cause of action for trespass is an ‘unauthorized entry’ onto the land of another.” (Cassinos v. Union Oil Co. (1993) 14 Cal.App.4th 1770, 1778) [trespass where wastewater was injected from defendant’s property to plaintiff’s, interfering with plaintiff’s mineral estate]. 
—  An action for trespass may technically be maintained only by one whose right to possession has been violated (see generally, Prosser, Law of Torts, (4th ed.) § 13, p. 69; Uttendorffer v. Saegers (1875) 50 Cal. 496, 497–498); however, an out-of-possession property owner may recover for an injury to the land by a trespasser which damages the ownership interest. (Rogers v. Duhart (1893) 97 Cal. 500, 504–505)[citations]” (Smith v. Cap Concrete, Inc. (1982) 133 Cal.App.3d 769, 774.) In other words, a plaintiff asserting a claim for trespass must have a possessory interest in the land at issue; mere ownership is not sufficient. (Dieterich Int’l Truck Sales, Inc. v. J.S. & J. Servs. Inc. (1992) 3 Cal.App.4th 1601, 1608–10.)
—  Where possession is an issue, courts have held that “whether plaintiff’s relationship to the land amounts to possession within the meaning of the foregoing principles is a question of fact to be determined by the jury (O’Banion v. Borba (1948) 32 Cal.2d 145; Walner v. City of Turlock (1964) 230 Cal.App.2d 399; Brumagim v. Bradshaw (1870) 39 Cal. 24), unless it can be said as a matter of law that the evidence upon that issue is palpably insufficient to support a verdict for plaintiff. (O’Keefe v. South End Rowing Club (1966) 64 Cal.2d 729; [Citations]” (Williams v. Goodwin (1974) 41 Cal.App.3d 496, 509.) 
—  Like nuisances, trespasses can be characterized by either permanent or continuing. The principles governing the permanent or continuing nature of a trespass or nuisance are the same, and the cases discuss the two causes of action without distinction (although the distinction has implications for the statute of limitations and remedies available). (See Starrh & Starrh Cotton Growers v. Aera Energy LLC (2007) 153 Cal.App.4th 583.) The key to classifying a trespass as continuing or permanent is whether it is likely to be discontinued or abated at a later date. (Id. at 592.)
Remedies—
—  As is the case with nuisances, the remedies for prior trespasses and an ongoing trespasses are different.
•   For a prior act of trespass, the measure of compensatory (money) damages includes the: (i) value of the property’s use during the time it was wrongfully occupied (not more than five years before filing suit); (ii) reasonable cost of repair or restoration of the property to its original condition; and (iii) costs of recovering possession. (Civ. Code, § 3334(a).) The value of a property’s use is the greater of its reasonable rental value or the benefits obtained by the person wrongfully occupying the land. (Civ. Code, § 3334(b); Starrh & Starrh Cotton Growers v. Aera Energy LLC, supra, 153 Cal.App.4th at 604.) The “reasonable” component means that a plaintiff will recover the lesser of the cost of repairing the damage and restoring the property to its original condition, or the diminution in the value of the property. (Id. at pp. 599-600.)
→  Damages for “annoyance and discomfort that would naturally ensue” from a trespass on a plaintiff’s land are also recoverable, and are intended to compensate plaintiff for the loss of peaceful enjoyment of the property. (Kornoff v. Kingsburg Cotton Oil Co. (1955) 45 Cal.2d 265, 273.) These damages are generally related to distress “arising out of physical discomfort, irritation, or inconvenience caused by odors, pests, noise, and the like.” (Kelly v. CB & I Constructors Inc. (2009) 179 Cal.App.4th 442, 456.)
→  A plaintiff may recover damages for emotional distress and mental anguish proximately caused by a trespass. (Armitage v. Decker (1990) 218 Cal.App.3d 887, 905; Hensley v. San Diego Gas & Elec. Co. (2017) 7 Cal.App.5th 1337, 1348-1352.) Emotional distress without physical injury is also compensable. (Potter v. Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 986, fn.10.)
•   With continuing trespasses, compensatory damages calculations are different because a plaintiff may only recover damages for present and past injury to the property. No award may be made for future or prospective harm because, as in the case of ongoing nuisances, a continuing trespass can be abated any time, ending the harm. (Starrh & Starrh Cotton Growers v. Aera Energy LLC (2007) 153 Cal.App.4th 583, 592.) Only the “reasonable” cost of repairing or restoring the property to its original condition is recoverable. (Civ. Code, § 3334(a); see Mangini v. Aerojet-General Corp. (1996) 12 Cal.4th 1087, 1103.) 
—  A trespass can be abated by an injunction in certain situations. In cases of encroachment, plaintiff may obtain a mandatory injunction ordering defendant to remove the encroachment. (Posey v. Leavitt (1991) 229 Cal.App.3d 1236, 1251[condominium owner extended deck into common area and was ordered to remove it].)
—  For all forms of trespass, punitive damages may be awarded where plaintiff proves by clear and convincing evidence that defendant is guilty of oppression, fraud, or malice. (Civ. Code, § 3294(a); Hassholdt v. Patrick Media Group Inc. (2000) 84 Cal.App.4th 153, 169.)
—  As to whether attorneys’ fees are available to the prevailing party, see “Attorneys’ Fees and Costs” section below.
Applicable Statute of Limitations—
—  The limitations period for a trespass action is generally three years. (Code Civ. Proc., § 338(b).) When the claim accrues depends on whether the trespass is “permanent” or “continuing.” 
•   For permanent trespass, a claim accrues when the trespass occurs. Plaintiff must bring a single action for past, present, and future damages within three years (Starrh & Starrh Cotton Growers v. Aera Energy LLC (2007) 153 Cal.App.4th 583, 592.) 
•   For continuing trespass, a new cause of action accrues each day the trespass continues, and a plaintiff must bring periodic successive actions if the trespass continues without abatement. (Baker v. Burbank-Glendale-Pasadena Airport Auth. (1985) 39 Cal.3d 862, 869.)
Application—Application of the Law to Client’s Facts.
—  REPLACE THIS TEXT by restating applicable facts from above that support the elements of a cause of action for trespass. If one or more provisions of the CC&Rs is/are relevant, you should cite to that/those provision(s) here (no need to quote or provide a snip).
—  ***
—  *** 
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action.
—  REPLACE THIS TEXT by drawing a conclusion about the strengths of this particular cause of action given the evidence at our disposal. 
—  REPLACE THIS TEXT by drawing a conclusion about the weaknesses, if any, of this particular cause of action given the evidence at our disposal. If there are none, say so—e.g., “At this time, this cause of action is supported by the facts and the law.”

Interference with Prospective Business Advantage
Elements—Interference with Prospective Business Advantage.
—  The elements of the tort of intentional interference with prospective business advantage are: (i) an economic relationship between the plaintiff and some third party, with the probability of future economic benefit to the plaintiff; (ii) the defendant’s knowledge of the relationship; (iii) intentional acts on the part of the defendant designed to disrupt the relationship; (iv) actual disruption of the relationship; and (v) economic harm to the plaintiff proximately caused by the acts of the defendant. (Port Medical Wellness, Inc. v. Connecticut General Life Insurance Company (2018) 24 Cal.App.5th 153, 182-183; Redfearn v. Trader Joe’s Co. (2018) 20 Cal.App.5th 989, 1005.)
—  The elements of negligent interference with prospective economic advantage are: (i) the existence of an economic relationship between the plaintiff and a third party, with the probability of future economic benefit to the plaintiff; (ii) the defendant’s knowledge of the relationship; (ii) the defendant’s knowledge (actual or construed) that the relationship would be disrupted if the defendant failed to act with reasonable care; (iv) the defendant’s failure to act with reasonable care; (v) actual disruption of the relationship; and (vi) economic harm proximately caused by the defendant’s negligence. (Redfearn v. Trader Joe’s Co. (2018) 20 Cal.App.5th 989, 1005.)
Remedies—
—  Compensatory (money) damages are available for interference that deprives a plaintiff of nons-speculative, future economic benefits that are reasonably likely to occur. (Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134.) This includes lost profits. (Sole Energy v. Petrominerals Corp. (2005) 128 Cal.App.4th 212, 233.)
—  Emotional distress damages are only available for “extreme and outrageous” conduct if it is objectively reasonable that serious emotional distress will result from the interference. (Di Loreto v. Shumake (1995) 38 Cal.App.4th 35.)
—  Under ordinary tort principles, equitable relief may be available if the interference is ongoing.
—  Punitive damages may be awarded where plaintiff proves by clear and convincing evidence that defendant is guilty of oppression, fraud, or malice. (Civ. Code, § 3294(a); Ramona Manor Convalescent Hospital v. Care Enterprises (1986) 177 Cal.App.3d 1120, 1141.)
—  As to whether attorneys’ fees are available to the prevailing party, see “Attorneys’ Fees and Costs” section below.
Applicable Statute of Limitations—
—  For intentional interference (tort) the statute of limitations is two years. (Code Civ. Proc., § 339(1).) The claim begins accruing when the interference starts. 
—  The statute of limitations for this is the same as it is for interference with contractual relations. (Knoell v. Petrovich (1999) 76 Cal.App.4th 164; Tu–Vu Drive–In Corp. v. Davies (1967) 66 Cal.2d 435, 437.)
Application—Application of the Law to Client’s Facts.
—  REPLACE THIS TEXT by restating applicable facts from above that support the elements of a cause of action for interference. If one or more provisions of the CC&Rs is/are relevant, you should cite to that/those provision(s) here (no need to quote or provide a snip).
—  ***
—  *** 
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action.
—  REPLACE THIS TEXT by drawing a conclusion about the strengths of this particular cause of action given the evidence at our disposal. 
—  REPLACE THIS TEXT by drawing a conclusion about the weaknesses, if any, of this particular cause of action given the evidence at our disposal. If there are none, say so—e.g., “At this time, this cause of action is supported by the facts and the law.”

Interference with Contract
Elements— Interference with Contract.
—  The elements for a cause of action for intentional interference with contractual relations (aka interference with contract) are: (i) the existence of a valid contract between plaintiff and a third party; (ii) defendant’s knowledge of that contract; (iii) defendant’s intentional acts intended to induce the third party to breach (or acts intended to disrupt) the contract; (iv) the breach or disruption of the contract/contractual relationship; and (v) resulting damages. (Quelimane Co. v. Stewart Title Guar. Co. (1998) 19 Cal.4th 26, 55.)
—  There are, however, no elements for a cause of action for negligent interference with contractual relations (aka interference with contract) because the California Supreme Court has rejected the existence of that cause of action. (Davis v. Nadrich (2009) 174 Cal.App.4th 1, 9-10; Fifield Manor v. Finston (1960) 54 Cal.2d 632.)[footnoteRef:1] [1:  Although many think that doesn’t make sense in light of the fact that a cause of action for negligent interference with prospective business advantage does exist, because the California Supreme Court has yet to disprove the Fifeld Manor case, it remains “good” law. (LiMandri v. Judkins (1997) 52 Cal.App.4th 326, 349.)] 

Remedies—
—  Because intentional interference with contract is a tort, tort damages apply. Compensatory (money) damages are available, including lost profits, expenses, and future profits that are reasonably certain. (Civ. Code, §3333; Little v. Amber Hotel Co. (2011) 202 Cal.App.4th 280.)
—  Emotional distress damages are available only in cases where: (i) the defendant’s conduct was “extreme and outrageous”; and (ii) it was objectively reasonable that such conduct would cause serious emotional distress. (Di Loreto v. Schumake (1995) 38 Cal.4th 35, 38-39.)
—  Punitive damages are available upon a showing of oppression, fraud, or malice by clear and convincing evidence. (Civ. Code, §3294; Ramona Manor Convalescent Hospital v. Care Enterprises (1986) 177 Cal.App.3d 1120.)
Applicable Statute of Limitations—
—  The statute of limitations for an intentional interference with contract cause of action is two years. (Code Civ. Proc., § 339(1); Knoell v. Petrovich (1999) 76 Cal.App.4th 164, 168.)
Application—Application of the Law to Client’s Facts.
—  REPLACE THIS TEXT by restating applicable facts from above that support the elements of a cause of action for interference with contract. If one or more provisions of the CC&Rs is/are relevant (e.g., nuisance), you should cite to that/those provision(s) here (no need to quote or provide a snip).
—  ***
—  ***
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action.
—  REPLACE THIS TEXT by drawing a conclusion about the strengths of this particular cause of action given the evidence at our disposal. 
—  REPLACE THIS TEXT by drawing a conclusion about the weaknesses, if any, of this particular cause of action given the evidence at our disposal. If there are none, say so—e.g., “At this time, this cause of action is supported by the facts and the law.”

Trespass to Chattels
Elements—Trespass to Chattels.
—  To prevail on a claim for trespass to chattels, plaintiff must show (i) that plaintiff owned, possessed, or had a right to personal property; (ii) that defendant intentionally interfered with plaintiff’s use or possession of the property, (iii) that plaintiff did not consent to defendant’s interference, (iv) harm, and (v) causation. (Intel Corp. v. Hamidi (2003) 30 Cal.4th 1342, 1350-51.)
—  The personal property at issue must be tangible. (Intel Corp. v. Hamidi, supra, 30 Cal.4th 1342 at 1357.)
—  Trespass to chattels v. conversion. While both trespass to chattels and conversion are similar, there is a difference. Conversion arises from the complete dispossession of the personal property, while trespass to chattels deals with a lesser degree of interference. Note that neither tort is appropriate in the context of real property.
Remedies—
—  Compensatory damages are available for actual damages and emotional distress resulting from the lost use or impairment of the property. (Civ. Code, § 3333; Plotnik v. Meihaus (2012) 208 Cal.App.4th 1590, 1605-07.) Nominal damages, however, are not available—i.e., the trespass must cause actual harm. (Intel Corp. v. Hamidi, supra, 30 Cal.4th at p. 1351.)
—  Injunctive relief is available to prevent future harm. (Intel Corp. v. Hamidi, supra, 30 Cal.4th at 1352.)
—  Punitive damages may be available if the plaintiff shows that the defendant acted oppressively, fraudulently, or maliciously. (Civ. Code, § 3294.)
—  If the following types of property are at issue, treble (triple) damages may be awarded:
•   Timber. (Code Civ. Proc., § 733.)
•   Injury to Cable Television Property. (Corps. Code, § 14400.)
•   Stealing utility services. (Civ. Code, § 1882.1.)
Applicable Statute of Limitations—
—  A claim for trespass to chattels must be brought within three years, and the statute generally begins accruing  when the trespass occurs. (Code Civ. Proc., § 338(c); AmerUS Life Ins. Co. v. Bank of America, N.A. (2006) 143 Cal.App.4th 631, 639.)
Application—Application of the Law to Client’s Facts.
—  REPLACE THIS TEXT by restating applicable facts from above that support the elements of a cause of action for conversion. If one or more provisions of the CC&Rs is/are relevant (e.g., nuisance), you should cite to that/those provision(s) here (no need to quote or provide a snip).
—  ***
—  ***
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action.
—  REPLACE THIS TEXT by drawing a conclusion about the strengths of this particular cause of action given the evidence at our disposal. 
—  REPLACE THIS TEXT by drawing a conclusion about the weaknesses, if any, of this particular cause of action given the evidence at our disposal. If there are none, say so—e.g., “At this time, this cause of action is supported by the facts and the law.”
________________________________
Based upon the allegations made against Client thus far, and based upon the facts and evidence provided by Client and/or reflected in the documents the Firm has received and reviewed, the affirmative defenses discussed below appear to be applicable.
This section of the Preliminary Analysis may be amended from time to time if new information/evidence comes to light that supports additional affirmative defenses.
________________________________

Strategic Considerations

Applicability of Davis-Stirling Act
The Davis-Stirling Act does not apply to the facts of this dispute.

Attorneys’ Fees and Costs
If this dispute is adjudicated, the prevailing party will not be entitled to attorneys’ fees and costs.

Jurisdiction and Venue
Since there is no binding arbitration provision in the CC&Rs, any litigation related to the dispute must take place in superior court of the county in which Client’s property is located. 

Standing
Based upon the information/evidence that Client has provided thus far, Client has standing to pursue every cause of action described above against each of the intended defendants (excluding DOES, of course).

Secondary Conflicts Check
No new potential or actual conflict of interest between the parties and/or significant figures came to light during the Firm’s preparation of this Preliminary Analysis.
________________________________

Final Thoughts / Issues / Concerns / Comments
None at this time. 
This section of the Preliminary Analysis might be amended from time to time to reflect new information, strategies, or concerns that arise during the course of the litigation.
________________________________
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