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SHORT SUMMARY OF CASE
Clients: 
Ashley and Emilio Olguin, owners of the real property located at 8666 Creekside Place, Rancho Cucamonga, CA 91730; Sonia Castaneda, owner of the real property located at 10266 Santa Cruz Pl, Rancho Cucamonga, CA 91730; Jeraldine Adams, owner of the real property located at 8607 Creekside Place, Rancho Cucamonga, CA 91730; Tom Morton, owner of the real property located at 8523 Creekside Place, Rancho Cucamonga, CA 91730; and Jim Given, owner of the real property located at 8595 Creekside Place, Rancho Cucamonga, CA 91730 (collectively, “clients”).

Clients are homeowners and members of Cross Creek Village Homeowners Association (the “HOA”). The HOA has 122 units. There are a myriad of issues with the HOA Board, specifically from the President Jefferey King III (a resigned judge) (the “President” or “Mr. King”)[footnoteRef:2]: (i) the President’s unilateral action; (ii) harassment and threat against members; (ii) improper notice of meetings without agendas; (iii) illegal board meeting and executive session; (iv) suspected embezzlement; (v) improper election process and change of rule; etc.

Clients want to put management and the board on notice, hold the President personally liable, and revoke the President’s ability to participate as a member of the community. [2:  Mr. King owns the real property located at 10261 Santa Rosa, Rancho Cucamonga, CA 91730. Mr. King’s California bar number is #94025. He resigned in 2014.] 


[bookmark: _Hlk43355799]________________________________

Parties / Significant Figures
	Name of Party
	Significance to Underlying Matter/Dispute

	Emilio (“Emilio”) & Ashley Olguin (“Ashley”)
	
Client / HOA Member


	Sonia Castaneda (“Sonia”)
	Client / HOA Member

	Jeraldine Adams (“Jeraldine” or “JJ”)
	Client / HOA Member

	Tom Morton (“Tom”)
	Client / HOA Member / Previous Board Member

	Jim Given (“Jim”)
	Client / HOA Member / Previous Board Member

	Cross Creek Village HOA (the "HOA")
	
HOA


	First Choice Management (“First Choice”)
	
Previous property management


	Jefferey King III
	Current President


	Thuy Nguyen
	
Current Vice President


	Ross Terry
	
Secretary


	Gail Sellers
	Treasurer

	Dan Sapaden
	Director



This table may be amended from time to time as new information/evidence comes in regarding new “parties” and/or witnesses.
________________________________

Statement of Facts / Evidentiary Support
	Date / NA
	Fact
	Evidence Supporting That Fact

	1/1993
	Jim acquired his property. Jim currently lives in Florida?
	Public Record

	1/30/2020
	
	Precise - 2020 Matrix

	11/4/2021
	Mr. King acquired his property from State of California Department of Veterans Affairs.
	Public Record

	8/2022
	Sonia acquired her property
	Public Record

	10/17/2022
	Mr. King seemed to be helping Sonia with the issues in the property she recently purchased. He gave her a list of board members.
	10.17.22 - Whos who according to Jeff

	10/30/2022
	Mr. King emailed Sonia the board member directory. He seemed to be giving the information to everyone that he could reach, including Jeraldine, who once served on the board. 
	10.30.22 Board Info

	10/30/2022
	Mr. King forwarded Sonia his email exchange with Jeraldine (JJ). Jeraldine asked him why he sent him the information and invited him to serve on the board if he wanted to be so involved. Mr. King responded that he welcomed an opportunity to serve on the board and asked to have somebody resign and appoint him to take their place.

Mr. King told Sonia that the board members did not want the other homeowners to know who they were and where they located and lobbied to Sonia to not re-elect them for the next year.

JJ was confused why Mr. King sent the email. Mr. King indicated that he should have given the information himself to other HOA members because he served on the Architectural Committee. He also indicated that JJ should resign and give the job to someone else.
	10.30.22-JJ

	11.3.22
	Mr. King forwarded Sonia his email addressed the Precise Management and previous board members:

“Pursuant to the By-Laws of this HOA, Article 3, Section 3.02, Place of Meeting, meetings SHALL be held on the property – mandatory – SHALL. Section 5.03, Regular Meetings: must be held either on the property or at the office of Precise (I don’t think you could squeeze 25 people let alone the entire membership into that office). Zoom is a violation of the By-Laws, and there is also no provision in the California Civil Code, known as the Davis-Stirling Act,
that allows you to compel members to attend meetings by zoom.

Section 5.08: “Meetings shall be open to all members” (it doesn’t say only the ones with zoom).
I object to exclusive board meeting by Zoom on November 17, 2022. I request you hold the next meeting at the pool on the premises. The homeowners want a face to face meeting with the Board to hear the answers to their questions. I don't object to also holding the meeting on Zoom, but I object strenuously to exclusively holding the meeting on Zoom.”
	11.3.22 Zoom

	11.6.22
	Mr. King forwarded Sonia his email addressed the Precise Management and previous board members:
“We homeowners intend to record the Zoom meeting on the 17th. There is an app that allows us to do that without your permission. Under California state law your permission is not required; only your knowledge.”
	11.6.22 Zoom

	11.14.22
	Mr. King forwarded Sonia his email addressed to the Precise Management and previous board members about:

— the board could not hold meetings exclusively via zoom.
— (erroneously stated that) directors didn’t have to be member and non-members could attend meetings.
— the board should make a recording of meetings.
— demand the zoom meeting to be postponed for two weeks 
— demand of copy of 11/17/2022 meeting minutes.

	11.14.22 Zoom

	11.17.22
	Mr. King forwarded Sonia his email to Precise Management, and stated that the board’s put the notice of agenda in an unprecedented way and questioned the $26,000 HOA funds. He also stated that he received an email from the HOA’s attorney threatening him with a restraining order if he didn’t leave the board alone. 

In fact, in his email to Precise Management dated 11/16/2022, he threatened to file bar complaint against the HOA attorney if he contacted him. He also demand an inspection of record under Bylaws section 9.02.
	11.17.22-Board Harassment

	11.17.22
	Mr. King emailed Sonia that the board was hiding something from the members, and the board paid $1,000 for a tree removal and the board owed the members $26,000.
	11.17.22-Tree Removal + Due

	11.18.22
	Mr. King emailed Sonia that if he “g[o]t control of the board,” he would propose leaving the gates open during daytime and close them at night. He would poll residents, not homeowners, if the majority agreed with his proposal. And he was working on “get[ting] control of the board”	Comment by Shirly Sun: He doesn’t understand that only members could vote. 
	11.18.22-Control

	11.19.22
	Mr. King forwarded Sonia his email addressed to the Precise Management and previous board members: [image: ]

	11.19.22-Legal Threats

	12.22.22
	Mr. King forwarded Sonia his email addressed to the Precise Management and previous board members about: 
	12.22.22-Motive

	2/16/2023
	Jim resigned.
	2023 Emails

	2/11/2023
	[image: ]
	2.11.23 - Election

	2/16/2023
	[image: ]
Mr. King also threatened the board with mail fraud lawsuit filed by homeowners and HOA’s cross-complaint against the offender that would render it bankrupt. 
	2.16.23- HOA Mail Fraud

	4/7/2023

	Mr. King emailed Sonia about previous board members’ issues and said that he would “promise them all a hedge and more if he gained control of the board.”

JJ resigned from Architectural Committee
	2023.04.07 J. King letter

4.7.23 JJ resigned

	4/7/2023

	Mr. King’s campaign email:
[image: ]
	4.7.23 Promises

	4/16/2023
	Mr. King’s campaign email:

[image: ]
	4.16.23 - Letters to Community

	5/18/2023
	Mr. King threatened Jim with defamation
	5.18.23 - Defamation Claims

	5/2023
	Ashley and Emilio acquired their property.
	Public Record

	Before 6/2023
	Tom and Jim served on the board. JJ served on the Architectural Committee
	Client Timeline


	
6/2023

	HOA held an election. Mr. King became the new president of the HOA.
	Client Timeline (teleconference),

	6/2023 to Present
	Since the new board has been in place for a year now, the HOA has gone through several management companies, and many do not want to work with Client due to the current board: 
Precise Management – Quit
Haven Management – Quit
Sona Management – Rescinded their Contract
First Choice Management – Let go by the board
Vintage Management – Rescinded their Contract
Titan Realty Group – To start July 1st

	Client Timeline (6/20/2024 Email from Client)

	7/1/2023
	Mr. King emailed Sonia: 
“Our political adversaries in the HOA would make an issue of self-dealing if the HOA paid me
expenses. Second, I do not want the HOA paying for my lawyer because I do not want him to have a conflict of interest. He works for me only. Not the HOA. Never the HOA.”
	Gmail - Point of Fact/Since You Asked

	
9/2023

	
The president posted the Notice of September 2023 Executive Meeting on the bulletin board (?)

	2023-9-9 Notice of executive session

	
9/21/2023

	
Mr. King wrote a letter to the homeowners on or about 9/21/2023, indicating that the HOA’s general counsel Thomas N. Jacobson reviewed and approved the letter.

	Jeff King letter – letter 1.jpg

	9/25/2023
	Mr. King signed a check to withdraw $25,008 from the HOA’s account without explanation for what the cash was for. 

It is likely that Mr. King paid $25,000 to Thomas N. Jacobson to file the unauthorized lawsuit.
	HOA produced doc/$25k check/Client’s Email

	11/22/2023
	The HOA entered into a general authorization towing service agreement with Steven’s Towing. The persons authorized to sign for vehicle removals are: Mr. King, Michelle Medina (HOA MGMT), Silvia Ramirez (HOA MGMT), Saul Medina (Project MGMT), Gail Sellers (Treasurer)
	C.C. Village Towing 

	2/13/2024
	Ashley emailed Sonia, Jim, and Jeraldine that the HOA failed to provide the 96 hr notice all vehicles parked on the street to enforce the towing that happened today, violating Vehicle Code section 22658.

(a) The owner or person in lawful possession of private property, including an association of a common interest development, as defined in Sections 4080 and 4100 or Sections 6528 and 6534 of the Civil Code, may cause the removal of a vehicle parked on the property to a storage facility that meets the requirements of subdivision (n) under any of the following circumstances:

(2) The vehicle has been issued a notice of parking violation, and 96 hours have elapsed since the issuance of that notice.

She asked for actions to:

—email management and ask them to show the minutes where the board authorized this to happen. 
— ask who the representative for the HOA present for all tows was and signed for all tows. As the tow company cannot just come in and remove vehicles without someone from the HOA unless it is a fire lane violation.
—share this with all residents whose vehicles were towed. As all fees should be reimbursed to them and they can sue the tow company and board. 
— suggest file a complaint with the Better Business Bureau on the management company and tow company.
	2.13.24-CVC 22650

	2/13/2024
	Sonia emailed Fist Choice: 
[image: ]
	2.13.24 – Towing Email to First Choice

	2/14/2024
	Jeraldine emailed First Choice:
Good morning and I would like to report attempted intimidation by our board president Jeff King. He saw me walking my dog this morning and got out of his car at the south exit gate. He took out his phone and started recording me. I yelled good morning to him and asked if he was thrilled with himself and he smiled and laughed. As far as I know it’s still legal to walk my dog in my community. What purpose did he have to stop as he was leaving to film me other than he is trying to intimidate me.

Please include this in the board pack so the other board members can see how he is treating homeowners.

Also Michelle you should know he is telling people that you set the towing in motion and he didn’t know about it. He was out there so how did he not know about it.
	2.14.24 JJ Reported Jeff

	2/15/2024
	Sonia emailed First Choice to report that Jeff approached her aggressively to her car on her driveway, discussing HOA matters inappropriately and creating a scene loud enough to draw the attention of other homeowners. This confrontation occurred twice within an hour, and Jeff also drove away dangerously. Due to these actions, she was concern for her family’s safety and felt threatened by Jeff.

She has consulted a lawyer and the police [Police Report #RC240460109], both of whom have supported her decision to pursue a restraining order against Jeff. Further, Jeff indicated that he would hold unauthorized meetings and threatened her fines related to her efforts to recall him by posting flyers. The police spoke to him and told him to leave her alone.
	2.15.24 Harassment

	2/15/2024
	Fiori Barton emailed First Choice as a renter [She is not a member] and bcc’d Sonia:

[image: ]
	2.15.24 Member Complaint

	2/15/2024
	Sonia emailed First Choice the petition to recall Jeff as president of the HOA. 
	2.15.24 Recall Jeff

	2/15/2024
	Mr. King aggressively yelled at Sonia about the fliers to recall him, threatening $100 fine for the violation of the CC&Rs. He seemed to be waiting around and stalking her from a street that he did not live in and speeding through on the street. Client was scared of her safety. On the video of her security camera, she saw him taunting her by waving at the camera, showing the fliers he ripped down, crumpled up, and threw at her. He did not leave her property after she demanded him to leave repeatedly. 
	Court Transcript/Video

	2/19/2024
	Sonia emailed board members except Jeff:

She expressed frustration and called for changes in the HOA’s handling of street sweeping and towing notifications. She notes that current signage is inadequate and could lead to legal liabilities for the HOA due to the removal of cars without proper warning. She suggests updating signs to clearly state towing penalties and wants the HOA to reimburse residents affected by recent towing incidents.

She also discusses her own experiences with the HOA President, accusing him of terrorizing her family, leading her to pursue a restraining order. The email criticizes the board members for not informing the community about the towing plans and describes the towing that occurred after street sweeping as unethical. She stresses that she has pursued a recall petition against the HOA President in a professional and inclusive manner, without resorting to intimidation or spreading gossip, unlike the behavior she attributes to the President.

The board's actions and the President's behavior have caused emotional distress to her and other families. She indicated a potential recall of the entire board if no effective measures are taken.
	2.19.24 Email to board with videos

	2/19/2024
	Jeraldine emailed all board members and First Choice, 

[image: ]
	2.19.24 Illegal meeting 

	2/19/2024
	The board emailed Tom, noting that his fiduciary duty as a former HOA president and director owed to the HOA continued after he left office with respect to his signature on bank documents of the HOA accounts. He was asked to assist the current board in obtaining bank records on accounts with Pacific Western Bank to which he was a signatory. The board asked him to write a letter with his notarized signature and a copy of photo ID releasing the records to the HOA attorney, Thomas Jacobson and provide the requested documents by 3/19/2024.
	Board’s letter to Tom

	2/23/2024
	Sonia emailed Thuy, Dan, and Gail that:

I should inform you all, there is a court date set for Monday 2/26 at 10am seeking a restraining order against the head of this board.

I tried to get help from the police, management, and board members. I have been viciously ignored. The Board President, JK, was able to come to my home and terrorize me and my family not once, not twice, but three times without consequences.

AGAIN, We do not feel safe here, and with the new information about to be shared, we are anticipating even more retaliation. Expecting me to endure this abuse until next month's HOA meeting is detrimental to my health and safety.
	2.23.24 Restraining Order

	2/26/2024
	Sonia advised the court that Mr. King harassed her and her family since July 27, 2023 by driving back and forth on her street multiple times a day, and he dismissed her concerns when she confronted him via email.  The judge stated that he did not doubt that Sonia felt harassed. But the court standard to issue a TRO is not how she felt subjectively. e a TRO is not how she felt subjectively And since he didn’t hit her, there was no evidence of violate. For the non-violate harassment, he had to do it solely for harassment purposes.  But the issues she presented were all related to homeowners. Mr. King could drive around the neighborhood to inspect for violations and take pictures. The behaviors were not nice but not actionable. 

	Court Transcript

	2/26/2024
	The judge denied Sonia’s Petition for Civil Restraining Order motion/request because “the flyers he threw at her, and his assault had to do with an association matter.” He stated that the HOA needed to address the issue.
He (the judge) also stated that he didn’t condone his (Jeff’s) behavior. 

	Client’s 6/20/2024 Email 

	3/2/2024
	Gail emailed all the homeowners, and vehemently denied arranging the towing of cars on 2/13/2024, clarifying that neither they nor any other board members initiated the call to the tow truck company. Michelle Medina from First Choice Community Management contacted her early that morning and informed her that they needed to sign forms for a tow truck driver already waiting to tow illegally parked cars due to street sweeping scheduled to start at 8 am. She emphasized that the towing company had been hired previously on FM’s recommendation due to dissatisfaction with the previous company. She also expresses frustration and hurt over accusations and lies spread about her: 

“This message is for Sonia and all the others who have told LIES!!!!”
“Sonia you think you were disgusted and disappointed, well how do you think I feel? You lied about me to all the people in this email and anyone else who listened to you and that is terrible.”
	3.2.24 Gail to Community	Comment by Shirly Sun: [Duty of Care and Duty of Loyalty]

	
3/3/2024

	
The board mailed a letter to selective homeowners and appeared to specially exclude our Client as none of them received the letter. They became aware of this letter from one of their neighbors. The letter stated that 

- The board did not order the towing on 2/13/2024, even though the management company decided on it and one of the directors signed off on the payment of the towing charges.
- The prior board and management company refused to cooperate to account for an amount of approximately $200,000.
- There was an $18,000 fictitious accounting entry.
- The former management company did not file tax returns for 2021 and 2022.
- The former management company did not take action on foreclosure on the property of one of the homeowners who was in arrears of due.
- One of the residents who violated rules concerning signs posting filed a restraining order against the president, which the court denied (Jeff was referring to Sonia).

	March 3, 2024 letter

	3/14/2024
	Mr. King emailed all homeowners, name-calling Ashley, Sonia, and Jim, mocking Sonia for representing herself in the restraining order case against him and asking Jim to be her witness, calling her “double fool.” 

He also proposed a $5,000 fine for violations like those committed by Sonia and Ashley, who posted signs and caused disturbances, and for people who paints the walls and fences with VOTE FOR ASHLEY, or anybody else, or who dumps trash in the street in protest and so forth.


	3.14.24 - Jeff Email to Community

	4/4/2024
	Mr. King emailed another homeowner (or homeowners separately), Jadie On, who forwarded Mr. King’s email to Sonia, stating that the recall was initiated because he was about to find out what happened with the missing $200,000. He had the account number and an attorney who was about to file a lawsuit and subpoena the records. Tom refused to sign the release to the bank. He asked Mr. On to vote NO to the recall petition. 	Comment by Shirly Sun: Interference with Fiduciary Duty
	4.5.24 Email from Jeff

	4/8/2024
	At our last HOA meeting on March 14th Jeff King created his own meeting agenda adding a request for reimbursement of attorney fees for the restraining order matter apposed upon him by Sonia Castaneda. During the open forum, several of the residents expressed they did not feel the HOA should have to cover his attorney fees since it was a personal matter between two residents. At the meeting, the issue was tabled. However, we have learned that apparently during the executive session on 3/14/2024, The President motioned for his attorney fees to be paid and the board approved it. 	Comment by Shirly Sun: Self-dealing
	Client’s Email 

	4/18/2024
	Jeff interfered with a police investigation and obtained video footage from the HOA camera system. The community was hit twice by mail thefts and instead of Jeff obtaining footage of the suspects entering our community, he had the vendor search through footage to find out what homeowners went out and put letters on people's mailboxes to vote for the recall against him. The camera vendor advised Jeff was very aggressive and adamant that the vendor employee was uncomfortable and was unable to do his job properly. The camera vendor will no longer have communication with any board member but our management company. 

	Client Timeline (6/20/2024 Email from Client)/ Jeff King + Mail Theft

	4/23/2024
	The HOA retained Thomas N. Jacobson and filed a lawsuit against Precise Management (the HOA’s previous MGMT Co.), alleging that Precise Management failed to account for all receipts and expenditures of the HOA’s funds and failed to properly report to the board the accurate information concerning accounts, receipts, and expenditures. 
	Complaint (04.23.2024)

	05/22/24
	The HOA had an election company HOA Solutions. Mr. King threatened them with fraud and harassed them so they quit, he went out and found his own election company without the help of the management company. On 05/22/24, there HOA would have a meeting with the entire community (05-22-2024 Notice and Agenda). The agenda also contained a notice of executive session.

[image: ]

Mr. King and Ms. Sellars claimed to have been sick and could not attend the meeting. Thuy and Dan who are two other board members attended but the meeting could not happen because we did not have a quorum and a 5th seat on the board is sitting vacant (Ross Terry resigned from the board) with homeowners who submitted their interest in the seat the board could have voted on that night. That same night both Jeff and Gail claimed to be sick they had an illegal meeting and met with the new election company and signed a contract with them.
	Client Timeline (6/20/2024 Email from Client)/ 05-22-2024 Notice and Agenda

	
	Mr. King decided to fire the current management company First Choice even though they have a one-year contract and did not violate anything within their contract for them to terminate their services.  With doing so he has restricted the management company from doing their job or allowing them on our property or wanting them to speak to any homeowners. He continued to have executive session meetings without management.  Our community will be paying First Choice the remaining of their contract till September and also be paying Titan Reality at the same time as well. 	Comment by Shirly Sun: [Fiduciary Duty] See final thought section.


	Client Timeline (6/20/2024 Email from Client)

	5/24/2024
	Sonia emailed First Choice about:
—  The board’s refusal to communicate with membership professionally and ethically
—  reasons why the contract with Frist Choice was rescinded
—  The board, which was being recalled, not allowing First Choice to manage the HOA to hire an election company, which is a complete conflict of interest. 
	Re_ Vintage Management - Recinded of Contract

	5/25/2024
	JJ emailed all homeowners that the board was holding an executive session. Mr. King did not appear sick at all and didn’t appear sick last Thursday and the day after he didn’t show up. He knew that Thuy won’t be attending a meeting at Gail’s house so once again, it will be Jeff, Gail, and Dan making decision on behalf of community behind their back. 
	Re_ Vintage Management - Recinded of Contract

	6/13/2024
	I attached a photo of the agenda that was emailed to the entire community in an email chain that has been going on with several homeowners. Some of the emails have residents who no longer live in the community. The board felt that was the proper way to notify everyone of the agenda and the meeting being held. We had to bring to the board's attention the several violations they were in and missing information on their agenda. We did bring to the attention of the new management company that though the agenda is posted at the pool not all homeowners currently have access to the pool area. A new key system has been put in place but not all homeowners have received their key fob for the pool area or their key fob is not working properly.	Comment by Shirly Sun: Improper notice
	Client Timeline (6/20/2024 Email from Client)

	6/17/2024
	Robert with Titan Reality met with Jeff on Monday 06/17/24 and had lunch together. When asked why no other board members were there he stated he wanted to get to know Jeff and this was a common thing with management companies and boards. It seems Jeff’s stories on why he wrote the 25k check differs from what actually happened and if it was done legally and properly with minutes and the board to back it.  When asked about is encounter with Sonia and why they went to court Jeff told Robert it was retaliation for an inspection.  It was not he was upset for the flyers we posted in regards to recalling him from the board which there are emails to back and his calling us names.
	Client Timeline (6/20/2024 Email from Client)

	6/18/2024
	The board decided they were going to have an HOA meeting yesterday June 18th and have the new management company who is currently still in negotiations with their contract and not to start till July 1st host the meeting. We are not even sure when the board met and decided on the new management company as we have not seen their contract to see the date it was signed.  
During this meeting, Mr. King nominated Fidel Maldonado to take the vacant seat on the board. When I asked what about the other homeowners who emailed First Choice and asked to volunteer for that vacant seat, and it was to be reviewed by the board at the last meeting, I was told this is not an election and the board does not need to consider those who have shown interest in that seat. 	Comment by Shirly Sun: Member’s right to run for election
Mind you the new management company does not even have our financials and does not know if this homeowner is in good standing.  Emilio spoke up and stated that shouldn’t this be pending till this information is verified and Robert with the new management company advised yes since he is not able to look up the resident's account at the time. Mr. King became very irate and stated I needed him to vote on my reimbursement.  	Comment by Shirly Sun: Self-Dealing
Mr. King had on the agenda to be reimbursed but did not state for what or the amount, during that time it came out he was trying to have his personal attorney bill reimbursed for the matter in which he went to court when Sonia was trying to obtain a restraining order against him. 
It was also brought to our attention that our current board failed to hold an annual meeting or annual election and we have not been given any type of annual reserve study or financial updates provided to the homeowners. I know our Bylaws have a section regarding our regular Annual Meeting and the board seems to have violated them.  Robert with Titan Reality tried to schedule to have our Annual meeting next week but Jeff refused because he would be out of town and would not even try to join via Zoom even if all other board members were available.	Comment by Shirly Sun: Check HOA produced docs
	Client Timeline (6/20/2024 Email from Client)

	6/19/2024
	Several of the community members are upset about what has transpired and we had planned to have a community meeting to discuss what can be done and discuss nominations to replace the current board when the current recall of the entire board is successful today June 19th.
	Client Timeline (6/20/2024 Email from Client)

	6/19/2024
	Sonia emailed the current property manager, First Choice, and all homeowners about Mr. King’s untrue statement about the hearing, and requested explanation of Mr. King’s request for reimbursement and invoices, invoices for legal fee, minutes, agenda, and the board’s approval of Mr. King’s withdrawal of $25k from the reserves. 
	6_19_24 - Email with Proof of Jeffs reimbursement for legal fees

	N/A
	Robert did make a statement and said if things were done illegally by the board by just having one meeting they could easily make things legal. Is that correct? Is it that easy?
	Client Timeline (6/20/2024 Email from Client)

	N/A
	The board failed to hold the annual election and noted that they would hold the election at the same time with the recall in September 2024. 
	Client’s Email

	N/A
	The HOA’s recent reserve study show that the HOA is currently 35% fully funded. Our previous reserve study showed us at 58% funded previously.
	Client’s Email



This table may be amended from time to time as new information/evidence comes in that require significant revisions to Client’s pre-litigation strategy. 
________________________________

Notable Provisions of the Governing Documents
	
Document
Article / Section No.

	
Text of the Selected Article/Sections No.
(if none, put “N/A”; delete rows that you didn’t use; maintain formatting)


	Bylaws
Section 3.02
	[image: ]

	Section 3.03
	[image: ]

	Bylaws
Section 3.06
	

	Bylaws
Section 3.07
	

	Bylaws
Section 4.01
	

	Bylaws Section 4.06

	


	Bylaws Section 4.07
	




	Bylaws, Article V – Meetings of the Board 
Section 5.03

	

	Bylaws, Article V – Meetings of the Board 
Section 5.04

	
[image: ]

	Bylaws, Article V – Meetings of the Board 
Section 5.05

	

	Bylaws, Article V – Meetings of the Board 
Section 5.07

	

	Bylaws, Article VI – Powers, Duties and Limitations of the Board 
Section 6.01 (a)

	


	Bylaws, Article VI 
Section 6.01 (k)

	

	Bylaws, Article VI 
Section 6.02 (e)

	



	Bylaws Section 6.07

	


	
Bylaws Section 7.06

	


	
Rules and Regulations

	


	
Rules and Regulations

	


	
Rules and Regulations

	


	
Rules and Regulations 
	


	
CC&Rs, Article VIII
Section 8.02 -Signs

	
 

	

CC&Rs, Article VIII
Section 8.03 -Nuisance 

	
 

	CC&Rs, Article VIII
Section 8.16
	

	CC&Rs, Article XVIII
Section 18.01
	

	CC&Rs, Article XVIII
Section 18.08
	

	CC&Rs, Article XVIII
Section 18.09
	[image: ]



[bookmark: _Hlk114638477]The table may or may not contain all the significant provisions of Client’s governing documents. Its sole purpose, in fact, is to help make the Firm’s analysis of Client’s pre-litigation case more convenient. The provisions contained in the table, therefore, should neither be viewed as an exhaustive list of key provisions/evidence, nor be used as a measure of what provisions of the governing documents might strengthen (or weaken) Client’s pre-litigation case.
________________________________

Additional Information/Clarification Needed From Client 
The Firm should follow up with Client regarding the following items/issues:
—  Was Sonia’s petition for temporary restraining order denied? Did she go to a hearing for a preliminary injunction? 
—  Did Ross Terry resign from the board. 
This section of the Preliminary Analysis may be amended from time to time as new information becomes known.
________________________________

Civil Code § 5200 Document Demand
Although a Civil Code section 5200 demand went out, the HOA has produced the documents. 
________________________________

Additional Documents Needed From Client 
The Firm needs to ask Client for the following documents:
—  A copy of Sonia’s restraining order petition.
This section of the Preliminary Analysis may be amended from time to time if Client locates additional documents, or if a third party produces additional documents.
________________________________

Must NOT Use HOA’s Privileged Documents
If Client provides the Firm with documents that appear to be privileged (HOA’s attorney-client privilege)—e.g., communications/opinions between the HOA’s prior attorneys and the Board, etc.—such documents:
—  May not be cited, or even referenced, at all during the pre-litigation or litigation phases of the cases. 
—  Must be stored in a separate folder in “Client Docs” called “HOA Privileged Docs.”
Because Client was a member of the HOA’s board, or otherwise obtained access to documents supplied by a board member, it’s very likely that Client possesses documents that are protected from disclosure by the attorney-client privilege (the HOA’s). This raises three important issues: (i) can Client waive the attorney-client privilege on behalf of the HOA; (ii) does the CRPC mandate the Firm to return the privileged docs; and (iii) does Client violate his or her fiduciary duty to the HOA by providing the privileged docs to the Firm? 

Can Client Waive the Privilege?
—  Where the client is a corporation, it alone (through its officers and directors) is the holder of the privilege and it alone may waive the privilege. (Titmas v. Sup.Ct. (Iavarone) (2001) 87 Cal.App.4th 738, fn. 1.) 
—  The authority to waive the attorney-client privilege rests with the corporation’s officers and directors. When control of the corporation passes to new people, so too does the authority to assert or waive the privilege. (Commodity Futures Trading Com’n v. Weintraub (1985) 471 U.S. 343.) When control passes to new management, the authority to assert and waive the corporation’s attorney-client privilege passes, and new management may waive the attorney-client privilege with respect to communications made by former officers and directors. (Id. at 349.) A former director has no power to assert or waive the corporation’s privilege, and a former officer cannot assert the protection if the corporation as waived it. (Ibid.)
—  The HOA may waive the privilege, but in cases where two or more people are joint holders of a privilege, the waiver of that privilege by one does NOT affect the rights of the other(s) to claim the privilege. (American Mut. Liab. Ins. Co v. Superior Court (1974) 38 Cal.App.3d 579; Ev. Code, §912b.)

Does the CRPC Require the Firm to Return the Privileged Documents?
—  CRPC 4.4 requires attorneys to return privileged documents that were “inadvertently sent or produced.” CRPC 4.4, however, does not seem to apply. Not only did Client intentionally produce the documents to the Firm, but Client had a valid right to receive the documents in the first place. Notwithstanding that fact, for now the Firm doesn’t believe it’s wise to rest on technicalities when dealing with the ethical rules. 
—  The official Comment to the Rule states that CRPC 4.4 does not address the “legal duties of a lawyer who receives a writing that the lawyer knows or reasonably should know may have been inappropriately disclosed by the sending person.” The Comment then cites to Clark v. Superior Court (2011) 196 Cal.App.4th 37, in which the Court of Appeal broadly held that a lawyer who receives materials that obviously appear to be subject to an attorney-client privilege or otherwise clearly appear to be confidential and privileged must (1) refrain from examining the materials any more than is essential to ascertain if the materials are privileged, and (2) immediately notify the sender that he or she possesses material that appears to be privileged.
—  Keep in mind that in Clark, the court disqualified the attorney in question (who represented an employee of a company) for excessively reviewing the employer’s (i.e., the opposing side’s) privileged materials, despite the fact that (a) the employee intentionally transmitted the documents to the attorney, and (b) the employee had a right to receive the privileged materials during the course of his employment. This is precisely the scenario that we’re facing.
—  While there are some distinguishing facts in Clark—e.g., the employee was contractually obligated to return all privileged materials upon termination of his employment—the point of the case is clear: attorneys are prohibited from “excessively” reviewing certain documents covered by another party’s attorney-client privilege. This rule makes sense given the privilege’s sacred status under California law. 
—  The Firm has, therefore, decided to proceed with caution at the current time, at least until and unless further research calls for a different take on the issue.

Does Providing Privileged Documents to the Firm Constitute a Fiduciary Breach by Client?
—  The Firm is in the process of completing research on this issue, but it appears that the answer is yes—former board members cannot make unauthorized disclosures of privileged materials.
________________________________

Potential Causes of Action and the Strengths/Weaknesses of Each

Breach of CC&Rs / Breach of Equitable Servitudes / Violation of Civ. Code, § 5975
Elements—Breach of CC&Rs.
—  Restrictive covenants and recorded declarations are written agreements governed by contract principles. (Pinnacle Museum Tower Assn. v. Pinnacle Market Development (US) LLC (2012) 55 Cal.4th 223, 240.) Restrictive covenants and recorded declarations are of a contractual nature and are enforceable by statute unless unreasonable. (Id. at 237; and see Civ. Code, § 5975.) Because the Declaration of CC&Rs is a recorded declaration of restrictive covenants, it is enforceable provided it is not unreasonable. “[S]ettled principles of condominium law establish that an owners association, like its constituent members, must act in conformity with the terms of a recorded declaration. (See Civ. Code, § 5975, subd. (a); Lamden v. La Jolla Shores Clubdominium Homeowners Assn. (1999) 21 Cal.4th 249, 268 [homeowner can sue association to compel enforcement of declaration's provisions];(Citations.)” (Pinnacle Museum Tower Assn. v. Pinnacle Market Development (US) LLC, supra, 55 Cal.4th at p. 239.)
[bookmark: _Hlk41030505][bookmark: _Hlk41132952]—  Where enforcement is an issue in a breach of CC&Rs cause of action (as it is here), it tends to arise in two ways: (i) HOA not enforcing rules at all; or (ii) HOA applying different rules to different homeowners and/or issuing fines that are not supported by existing CC&Rs (i.e., selective enforcement).
•   HOA Not Enforcing Rules.
[bookmark: _Hlk41133043]→  A homeowner can sue his or her HOA to compel enforcement of the CC&Rs. (Lamden v. La Jolla Shores Clubdominium Homeowners Assn., supra, 21 Cal.4th at 268; Pinnacle Museum Tower Assn. v. Pinnacle Market Development (US) LLC, supra, 55 Cal.4th 223, 239.) 
•   Selective Enforcement.
→  In an improper enforcement situation, there a couple avenues of attack against the HOA. First is to examine the propriety of the rule itself. Use restrictions can be enforced unless they are wholly arbitrary, violate a fundamental public policy, or impose a burden on the use of affected land that far outweighs any benefit. (Sui v. Price (2011) 196 Cal.App.4th 933.) 
→  The second avenue is to review the enforcement process used by the HOA. This enforcement must be “in good faith, not arbitrary or capricious, and by procedures which are fair and uniformly applied.” (Liebler v. Point Loma Tennis Club (1995) 40 Cal.App.4th 1600, 1610; Nahrstedt v. Lakeside Village Condominium Assn. (1994) 8 Cal.4th 361.) In other words, the HOA must enforce the CC&Rs in a uniform and fair manner, or else its enforcement will be deemed unlawful. (Dolan-King v. Rancho Santa Fe Ass’n. (2000) 81 Cal.App.4th 965, 975, citing former Civ. Code, § 1354; Villas De Las Palmas Homeowners Ass’n. v. Terifaj (2004) 33 Cal.4th 73, 84.) 
→  When an HOA seeks to enforce the provisions of its CC&Rs to compel an act by one of its member owners, it is incumbent upon it to show that it has followed its own standards and procedures prior to pursuing such a remedy, that those procedures were fair and reasonable and that its substantive decision was made in good faith, and is reasonable, not arbitrary or capricious. [Citations.]” (Ironwood Owners Assn. IX v. Solomon (1986) 178 Cal.App.3d 766, 772.) “The criteria for testing the reasonableness of an exercise of such a power by an owners’ association are (1) whether the reason for withholding approval is rationally related to the protection, preservation or proper operation of the property and the purposes of the Association as set forth in its governing instruments and (2) whether the power was exercised in a fair and nondiscriminatory manner. [Citations.]” (Laguna Royale Owners Assn. v. Darger (1981) 119 Cal.App.3d 670, 683–684.)
Applicable Statute of Limitations—
—  The statute of limitations to enforce a restriction, which includes CC&Rs, is five years. (Code Civ. Proc., § 336(b).) Consequently, an action for a violation of a restriction must be commenced within five years after the party enforcing the restriction discovers, or through the exercise of reasonable diligence, should have discovered, the violation. [As used here, a “restriction” means a limitation on, or a provision affecting the use of, real property in a deed, Declaration, or other instrument in the form of a covenant, equitable servitude, condition subsequent, negative easement, or other form of restriction.] (Civ. Code, § 784.)
Remedies—
—  While typically injunctive in nature, courts may fashion remedies to enjoin an ongoing breaches. (Ritter & Ritter Inc. Pension and Profit Plan v. The Churchill Condominium Assn. (2008) 166 Cal.App.4th 103.) Additionally, compensatory damages are available if plaintiff incurred monetary damages. (Cutujian v. Benedict Hills Estates Assn. (1996) 41 Cal.App.4th 1379, 1385; Civ. Code, §§ 3281, 3300.)
—  As to whether attorneys’ fees are available to the prevailing party, see “Attorneys’ Fees and Costs” section below.
Application—Application of the Law to Client’s Facts.
—  REPLACE THIS TEXT by restating applicable facts from above that support the elements of a cause of action for breach of the CC&Rs. If one or more provisions of the CC&Rs is/are relevant, you should cite to that/those provision(s) here (no need to quote or provide a snip). By the same token, however, you need to determine whether the CC&Rs actually require the HOA to enforce the CC&Rs. Some do, and some don’t. 
—  ***
—  ***
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action.
—  REPLACE THIS TEXT by drawing a conclusion about the strengths of this particular cause of action given the evidence at our disposal. 
—  REPLACE THIS TEXT by drawing a conclusion about the weaknesses, if any, of this particular cause of action given the evidence at our disposal. If there are none, say so—e.g., “At this time, this cause of action is supported by the facts and the law.”

Breach of Other Governing Documents
Elements—Breach of Articles, Bylaws, Rules, Etc.
—  Civil Code section 5975(a) makes the CC&Rs enforceable as an equitable servitude. Articles, bylaws, and rules (defined as governing document in Civ. Code, § 4150) are not in Davis-Stirling’s definition of equitable servitudes. Civil Code section 5975(b), however, authorizes enforcement of the other governing documents such as bylaws, articles, and rules by an association against a homeowner, and by a homeowner against the association (but not by an owner against other owners).
Remedies—
—  While typically injunctive in nature, courts may fashion remedies to enjoin any ongoing breaches. (Ritter & Ritter Inc. Pension and Profit Plan v. The Churchill Condominium Assn. (2008) 166 Cal.App.4th 103.) Additionally, compensatory (money) damages are available if plaintiff incurred monetary damages. (Cutujian v. Benedict Hills Estates Assn. (1996) 41 Cal.App.4th 1379, 1385; Civ. Code, §§ 3281, 3300.)
—  As to whether attorneys’ fees are available to the prevailing party, see “Attorneys’ Fees and Costs” section below.
Applicable Statute of Limitations—
—  Unrecorded governing documents (e.g., architectural guidelines, rules, etc.) fall within the same five year statute of limitations that breach of the CC&Rs does. (Pacific Hills Homeowners Ass’n v. Prun (2008) 160 Cal. App. 4th 1557, 1563.)
Application—Application of the Law to Client’s Facts.
—  REPLACE THIS TEXT by restating applicable facts from above that support the elements of a cause of action for breach of other governing documents. If one or more provisions of the CC&Rs is/are relevant, you should cite to that/those provision(s) here (no need to quote or provide a snip). 
—  ***
—  ***
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action.
—  REPLACE THIS TEXT by drawing a conclusion about the strengths of this particular cause of action given the evidence at our disposal.
—  REPLACE THIS TEXT by drawing a conclusion about the weaknesses, if any, of this particular cause of action given the evidence at our disposal. If there are none, say so—e.g., “At this time, this cause of action is supported by the facts and the law.”

Breach of Fiduciary Duty
Elements—Breach of Fiduciary Duty.
—  The elements of a claim for breach of fiduciary duty are: (i) the existence of a fiduciary relationship; (ii) its breach; and (iii) damage proximately caused by that breach. (Tribeca Companies, LLC v. First American Title, Ins. (2015) 239 Cal.App.4th 1088.) 
—  Associations owe a fiduciary duty to their members. (Raven’s Cove Townhomes, Inc. v. Knuppe Development Co. (1981) 114 Cal.App.3d 783; Cohen v. Kite Hill Community Assn. (1983) 142 Cal.App.3d 642.) 
[bookmark: _Hlk77053433]—  Officers and directors of a corporation are fiduciaries and are thus required to exercise due care and undivided loyalty for the interests of the corporation. (Berg & Berg Enterprises, LLC v. Boyle (2009) 178 Cal.App.4th 1020, 1037; Small v. Fritz Companies, Inc. (2003) 30 Cal.4th 167, 179; Francis T. v. Village Green Owners Assn. (1986) 42 Cal.3d 490, 513; Mueller v. Macban (1976) 62 Cal.App.3d 258, 274.) Likewise with respect to members of an LLC in member-managed LLCs, or managing members in manager-managed LLCs. (Corporations Code § 17704.09; Feresi v. The Livery, LLC (2015) 232 Cal.App.4th 419, 425.)
—  Directors of an association are fiduciaries and are thus required to exercise due care and undivided loyalty for the interests of the association. (Francis T. v. Village Green Owners Assn. (1986) 42 Cal.3d 490, 513; Mueller v. Macban (1976) 62 Cal.App.3d 258, 274.)
—  HOAs have an affirmative duty to enforce the restrictions in their governing documents. (Ekstrom v. Marquesa at Monarch Beach Homeowners Assn. (2008) 168 Cal.App.4th 1111.)
—  Among its acts, directors may not make decisions for the association that benefit their own interests at the expense of the association and the entire membership. (Raven’s Cove Townhomes, Inc. v. Kruppe Development Co. (1981) 114 Cal.App.3d 783, 799.) This is typically referred to as “self-dealing.”
—  “A decision on a proposed change shall be made in good faith and may not be unreasonable, arbitrary, or capricious.” (Civ. Code, § 4765(a)(2).) “It is a settled rule of law that homeowners’ associations must exercise their authority to approve or disapprove an individual homeowner’s construction or improvement plans in conformity with the declaration of covenants and restrictions, and in good faith. (Hannula v. Hacienda Homes (1949) 34 Cal.2d 442, 447; Branwell v. Kuhle (1960) 183 Cal.App.2d 767, 779.) As the court in Hannula stated: ‘Each of the decisions enforcing like restrictions has held that the refusal to approve plans must be a reasonable determination made in good faith.’ (Hannula v. Hacienda Homes, supra, 34 Cal.2d 442, 447.) The converse should likewise be true, ... ‘[T]he power to approve plans ... must not be exercised capriciously or arbitrarily.’ (Bramwell v. Kuhle, supra, 183 Cal.App.2d 767, 779); [Citations]” (Cohen v. Kite Hill Community Assn. (1983) 142 Cal.App.3d 642.) 
—  The business judgment rule (“BJR”) is a court-made doctrine of judicial deference granted to boards of directors. In general terms, under the BJR, courts presume that directors have based their decisions on sound business judgment, and therefore interference by the court with a board’s decisions is something to be avoided. The BJR applies as long as the director’s decision was made in good faith and in the absence of a conflict of interest. (Corp. Code, §§ 309, 7231; Berg & Berg Enterprises, LLC v. Boyle (2009) 178 Cal.App.4th 1020, 1045.)
—  The BJR was formally applied to boards in HOA cases by a famous case called Lamden v. La Jolla Shores Clubdominium Homeowners Assn. (1999) 21 Cal.4th 249.[footnoteRef:3]  [3:  Although the Lamden court narrowed its holding to maintenance-related decisions, over the last two decades, others courts in California have applied the Lamden rule to non-maintenance decisions made by HOA boards/committees. (See, e.g., Dolan-King v. Rancho Santa Fe Ass’n (2000) 81 Cal.App.4th 965 [reviews of architectural applications given deference]; Healy v. Casa del Rey Homeowners Ass’n (2007) 153 Cal.App.4th 863 [board decision as to how and when to enforce governing documents given deference]; Harvey v. Landing Homeowners Assn. (2008) 162 CalApp.4th 809 [whether owners should be granted exclusive use of common areas given deference].)] 

—  This presumption granted under the BJR, however, can be overcome—i.e., directors won’t be shielded from personal liability—if the directors’ business decisions were made without reasonable inquiry, with improper motives, or as a result of a conflict of interest. (Berg & Berg Enterprises, LLC v. Boyle, supra, 178 Cal.App.4th at 1045.) In other words, to defeat the Lamden rule of judicial deference, a plaintiff will need to show that the board either acted in bad faith, failed to investigate, acted with self-interest, or acted outside the scope of its authority. 
—  Further, to be shielded from personal liability under the so-called business judgment rule, a director must perform his or her duties in manner he or she believes to be in the best interests of the corporation and with such care as an ordinarily prudent person in a like position would use under similar circumstances. (Ritter & Ritter, Inc. v. Pension & Profit Plan v. The Churchill Condominium Ass’n (2008) 166 Cal.App.4th 103, 123.)
Remedies—
—  If the breach of fiduciary duty results in a breach of CC&Rs, then compensatory (money) damages and injunctive relief may be available. 
—  If the breach results in damage to property, available compensatory damages are the cost to remedy defects and for loss of use during the period of injury. (Raven’s Cove Townhomes Inc. v. Knuppe Development Co. (1981) 114 Cal.App.3d 783, 802.)
—  Civil Code § 3333: “For the breach of an obligation not arising from contract, the measure of damages, except where otherwise expressly provided by this Code, is the amount which will compensate for all the detriment proximately caused thereby, whether it could have been anticipated or not.”
—  Equitable remedies such as constructive trust, rescission, and restitution are available when the defendant has been unjustly enriched by the breach. (Miester v. Mensinger (2014) 230 Cal.App.4th 381.)
—  Punitive damages may be available if the breach constitutes constructive fraud. (Civ. Code., § 3294; Hobbs v. Bateman Eichler, Hill Richards Inc. (1985) 164 Cal.App.3d 174.)
—  As to whether attorneys’ fees are available to the prevailing party, see “Attorneys’ Fees and Costs” section below.
Applicable Statute of Limitations—
—  A claim for breaching a fiduciary duty must be brought within four years of the breach. (Code Civ. Proc., § 343; William L. Lyon & Assoc, Inc. v. Sup. Ct. (2012) 204 Cal.App.4th 1294, 1312.) If the breach of fiduciary duty stems from the defendant’s fraud (even if pleaded as breach of fiduciary duty), which has a statute of limitations of only three years, the claim must be brought within three years. (Code Civ. Proc., § 338; Professional Collection Consultants v. Lujan (2018) 23 Cal.App.5th 685, 691.)
Application—Application of the Law to Client’s Facts.
—  Civil Code section 527.6 (s) provides that the court may award court costs and attorneys’ fees to the prevailing party in a civil harassment petition action. But the prevailing party needs to submit a motion for attorneys’ fee to the court. But the president wrongfully sought reimbursement from the HOA for the attorneys’ fee he incurred with respect to the restraining order, 
—  Although the board could discuss and decide whether to bring a lawsuit on behalf of the association against its vendors (e.g., the property management company) during a closed executive session, the board should disclose this decision at an open session meeting. The HOA’s failure to disclose the lawsuit to its members, coupled with the decision to allocate a substantial amount of the HOA’s funds to file the lawsuit, has significantly depleted the funds designated for the HOA’s normal operations. This lack of transparency and the resultant financial impact on the HOA raises serious concerns about the board’s governance and fiduciary responsibilities.
—  Curiously, this firm has repeatedly requested that the HOA provide the legal fee contract with Thomas Jacobson, to whom the HOA purportedly paid $25,000 to file a lawsuit against the previous management company. Despite multiple requests, the HOA has failed to produce this document in a timely manner, suggesting that the document might not exist and that the board may have arbitrarily decided to waste the association’s funds on a lawsuit that most HOA members would likely disapprove of.
—  The board members further breached the fiduciary duty by signing the consent form to tow the homeowner’s vehicles without confirming that the decision complied with the association’s governing documents. The board members subsequently shifted blame on property management for giving wrong instructions, but the board independently owed a duty of care to diligently make decisions regarding the interest of the entire membership. 
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action.
—  Given the evidence at our disposal, Client has a viable claim for the board/president’s breach of fiduciary duty.
—  At this time, this cause of action is supported by the facts and the law.

Nuisance
Elements—Nuisance.
—  The elements for a private nuisance claim are: (i) plaintiff’s interest in property; (ii) defendant’s creation of the nuisance; (iii) unreasonable interference with plaintiff’s use or enjoyment of property; (iv) causation; and (v) damages. (Civ. Code, §§ 3479, 3491; San Diego Gas & Electric Co. v. Sup. Ct. (1996) 13 Cal.4th 893, 937.)
—  Simply put, a cause of action for private nuisance requires the plaintiff to prove that the defendant interfered with his or her use and enjoyment of the property. (Adams v. MHC Colony Park, L.P. (2014) 224 Cal.App.4th 601, 610; Monks v. City of Rancho Palos Verdes (2008) 167 Cal.App.4th 263, 302-303.)
—  A person’s unreasonable, unwarrantable, or unlawful use of his or her own property in a way that interferes with the rights of others is a nuisance. (Hutcherseon v. Alexander (1968) 264 CA2d 126.) 
—  A nuisance occurs where the invasion of the property of another is intentional and unreasonable, or is unintentional but caused by negligent or reckless conduct, or is from an abnormally dangerous activity. An intentional nuisance requires proof of malice or actual knowledge that harm was substantially certain to follow from the activity. The conduct is not a nuisance if it is intentional but reasonable, or is accidental and not within one of the above definitions of a nuisance. Where negligence and nuisance causes of action rely on the same facts dealing with lack of due care, the nuisance claim is a negligence claim. 
—  If the interference is substantial and unreasonable (so much so that it would be offensive or inconvenient to the “normal” person), then almost any disturbance of the enjoyment of someone’s property could constitute a nuisance. (Monks v. City of Rancho Palos Verdes (2008) 167 Cal.App.4th 263, 302-303 citing Koll-Irvine Center Property Owners Assn v. County of Orange (1994) 24 Cal.App.4th 1036, 1041 [“an interference need not directly damage the land or prevent its use to constitute a nuisance; private plaintiffs have successfully maintained nuisance actions against airports for interferences caused by noise, smoke and vibrations from flights over their homes ... and against a sewage treatment plant for interference caused by noxious odors....”].)
—  Nuisances are characterized as either permanent or continuing. The nature of the claim and available damages are different for either type of nuisance. The crucial distinction between a permanent and continuing nuisance is whether the nuisance is abatable—i.e., capable of being remedied at reasonable cost and by reasonable means. (See Mangini v. Aerojet-General Corp. (1996) 12 Cal.4th 1087, 1093; McCoy v. Gustafson (2009) 180 Cal.App.4th 56, 84.)
—  Most importantly, Article XVIII, Section 18.08 of the CC&Rs specifically states that a violation of the CC&Rs gives rise to a separate nuisance claim.
—  Nuisance v. Trespass. Nuisance is based on a property’s owner’s use of his or her own property in a way that adversely affects other property owners. Typical examples of a nuisance include things like excessive noise, vibration, odors, etc. Trespass refers to a physical invasion of property, either by persons entering the property, or a substance that is dumped, has drained onto, or under the property (e.g., drainage, toxic spills, etc.), or the encroachment of a physical object, such as a structure built over a property line. 
Remedies—
—  Remedies are different, depending upon whether the nuisance is permanent or continuing.
•   For permanent nuisances, compensatory (money) damages are available. The usual measure of such damages is the diminution in fair market value of the affected property. (Varjabedian v. City of Madera (1977) 20 Cal.3d 285, 292 [jury decides fair market value before and after creation of nuisance].) A plaintiff may also recover the present value of losses or expenses he or she may, with reasonable certainty, incur in the future because of the nuisance. (Id. at 295.) A plaintiff must recover all past, present, and future damages in one suit. (Kornoff v. Kingsburg Cotton Oil Co. (1955) 45 Cal.2d 265, 271-272.)
•   For continuing nuisances, the compensatory (money) damages are different. A plaintiff can only recover actual damages through the date of the suit (i.e., plaintiff cannot recover damages for diminution in value) because there is no certainty the nuisance will continue. The rational for that is apparently that if the defendant is willing and able to abate the nuisance, it is unfair to award damages on the theory that the nuisance will continue. (Gehr v. Baker Hughes Oil Field Operations Inc. (2008) 165 Cal.App.4th 660, 668.) Which leads to the most common remedy for ongoing nuisances—abatement. A continuing nuisance is ongoing and can be abated at any time via injunction. (Baker v. Burbank-Glendale-Pasadena Airport Auth. (1985) 39 Cal.3d 862, 868-871.) 
[bookmark: _Hlk40938318]—  Emotional distress damages are also a possibility. (See Kornoff v. Kingsburg Cotton Oil Co., supra, 45 Cal.2d at 272; Potter v. Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 986, fn.10; Smith v. County of Los Angeles (1989) 214 Cal.App.3d 266, 287-288; City of San Jose v. Superior Court (1974) 12 Cal.3d 447, 464 [damages recoverable in a successful nuisance action for injuries to real property include not only diminution in market value but also damages for annoyance, inconvenience, and discomfort].) Mental distress is an element of loss of enjoyment. (Sturges v. Charles L. Harney Inc. (1958) 165 Cal.App.2d 306, 323.)
—  Punitive damages may be awarded where plaintiff proves by clear and convincing evidence that defendant was guilty of oppression, fraud, or malice. (Civ. Code, § 3294(a); Hassoldt v. Patrick Media Group Inc. (2000) 84 Cal.App.4th 153, 169-170.)
—  Declaratory relief may be available in nuisance cases. (Code Civ. Proc., § 1060; Shamsian v. Atlantic Richfield Co. (2003) 107 Cal.App.4th 967, 984.)
—  As to whether attorneys’ fees are available to the prevailing party, see “Attorneys’ Fees and Costs” section below.
Applicable Statute of Limitations—
—  Three years for property damage resulting from a nuisance. (Code Civ. Proc., § 338(b); Wilshire Westwood Assocs. v. Atlantic Richfield Co. (1993) 20 Cal.App.4th 732, 743-745.) 
—  Two years for personal injuries resulting from a nuisance. (Code Civ. Proc., § 335.1.)
—  Commencement of running of the statute can be an issue.
•    For private continuing nuisances, each repetition of a continuing nuisance is considered a separate wrong that commences a new period in which to bring an action based on the new injury. (Beck Development Co., v. Southern Pacific Transportation Co. (1996), 44 Cal.App.4th 1160.) 
•    For a permanent nuisance (e.g., a building, fence, buried sewer, or structure located on the property of another), the three year statute of limitations begins to run when the nuisance first occurred. 
Application—Application of the Law to Client’s Facts.
—  ***
—  *** 
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action.
—  REPLACE THIS TEXT by drawing a conclusion about the strengths of this particular cause of action given the evidence at our disposal. 
—  REPLACE THIS TEXT by drawing a conclusion about the weaknesses, if any, of this particular cause of action given the evidence at our disposal. If there are none, say so—e.g., “At this time, this cause of action is supported by the facts and the law.”

Implied Covenant of Good Faith and Fair Dealing
Elements—Breach of the Implied Covenant of Good Faith and Fair Dealing.
—  The elements of a claim for breach of the implied covenant of good faith and fair dealing are: (i) the existence of a contract; (ii) the plaintiff’s performance of the contract or excuse for nonperformance; (iii) the conditions required for the defendant’s performance occurred or were excused; (iv) the defendant unfairly interfered with the plaintiff’s right to receive the benefits of the contract; and (v) the plaintiff was harmed. (See Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 349-350; Racine & Laramie, Ltd. v. Dept. of Parks & Recreation (1992) 11 Cal.App.4th 1026, 1031-1032.) 
—  Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement. (Rest.2d Contracts, § 205.) “The covenant of good faith finds particular application in situations where one party is invested with a discretionary power affecting the rights of another. Such power must be exercised in good faith. [Citations.]” (Carma Developers (Cal.), Inc., v. Marathon Development California, Inc. (1992) 2 Cal.4th 342, 372.) “All that is required for an implied covenant claim is the existence of a contractual or relationship between the parties. (Smith v. City and County of San Francisco (1990) 225 Cal.App.3d 38, 49.) 
—  The “implied covenant imposes upon each party the obligation to do everything that the contract presupposes they will do to accomplish its purpose.” (Schoolcraft v. Ross (1978) 81 Cal.App.3d 75; accord Fletcher v. Western National Life Ins. Co. (1970) 10 Cal.App.3d 376, 401.) A “breach of the implied covenant of good faith and fair dealing involves something beyond breach of the contractual duty itself.” (Congleton v. National Union Fire Ins. Co. (1987) 189 Cal.App.3d 51, 59.) Indeed, “breach of a specific provision of the contract is not . . . necessary’ to a claim for breach of the implied covenant of good faith and fair dealing.” (Thrifty Payless, Inc. v. The Americana at Brand, LLC (2013) 218 Cal.App.4th 1230, 1244.) An association’s duty of good faith extends to each member individually. (See Cohen v. Kite Hill Community Assn. (1983) 142 Cal.App.3d 642.) The essence of the good faith covenant is objectively reasonable conduct. (Badie v. Bank of America (1998) 67 Cal.App.4th 779.)
—  The duty of a contracting party under the covenant of good faith and fair dealing is to act in a commercially reasonable manner. (California Pines Property Owners Assn. v. Pedotti (2012) 206 Cal.App.4th 384, 394-396; Badie v. Bank of America (1998) 67 Cal.App.4th 779.)
—  While tortious breach of the implied covenant is generally restricted to the insurance context, it is possible to establish such a breach outside the insurance context if: (i) the breach is accompanied by a common law tort (e.g., fraud, conversion, etc.); (ii) the means used to breach the contract (or its implied covenant) are tortious (e.g., involving deceit or coercion); or (iii) a party intentionally breaches the contract (or implied covenant) with the intent/knowledge that such a breach will cause severe and unmitigable harm to the other party in the form of mental anguish, personal hardship, or substantial consequential damages. (Erlich v. Menezes (1999) 21 Cal.4th 779.)
Remedies—
—  General contractual remedies are available, including compensatory (money) damages. (Civ. Code, § 3300.)  
—  Tort damages are generally unavailable for real estate related matters other than leases and wrongful eviction claims that are classified as torts. (Ginsburg v. Gamson (2012) 205 Cal.App.4th 873.)
—  As to whether attorneys’ fees are available to the prevailing party, see “Attorneys’ Fees and Costs” section below.
Applicable Statute of Limitations—
—  Same as breach of contract. Four years for written contract (Code Civ. Proc., § 337), two years for oral contract (Code Civ. Proc., § 339), and six years for negotiable instrument (e.g., promissory note) (Comm. Code, § 3118).
Application—Application of the Law to Client’s Facts.
—  REPLACE THIS TEXT by restating applicable facts from above that support the elements of a cause of action for breach of the implied covenant. If one or more provisions of the CC&Rs is/are relevant, you should cite to that/those provision(s) here (no need to quote or provide a snip).
—  ***
—  ***
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action.
—  REPLACE THIS TEXT by drawing a conclusion about the strengths of this particular cause of action given the evidence at our disposal. 
—  REPLACE THIS TEXT by drawing a conclusion about the weaknesses, if any, of this particular cause of action given the evidence at our disposal. If there are none, say so—e.g., “At this time, this cause of action is supported by the facts and the law.”
 Failure to Permit Inspection of Records.
Elements—Failure to Permit Inspection of Records.

—  To prevail on a claim for failing to allow the plaintiff to inspect the HOA’s records, the plaintiff must prove that: (i) he or she is a member of the association; (ii) he or she made a written request to the HOA that it make its records available for inspection; (iii) he or she had a proper purpose for requesting to inspect the records related to his or her interests as an HOA member; and (iv) the HOA either (a) refused to allow the inspection, (b) ignored the plaintiff’s request, or (c) did not make all permitted and requested records available. (Civ. Code, § 5200 et seq.) 

Remedies—

—  If the plaintiff can prove that the HOA failed to allow him or her to inspect the records, the plaintiff can obtain injunctive relief ordering the HOA to allow the inspection. Additionally, if the HOA’s refusal is deemed to have been unreasonable, the plaintiff may be entitled to a civil penalty of up to $500 for each separate request that was denied, as well as all of his or her attorneys’ fees and costs. (Civ. Code, § 5235(a).)

—  Given the potentially low value of this claim, it likely needs to be brought in small claims court if it is the plaintiff’s only cause of action. (Civ. Code, § 5235(b).)

—  An HOA may recover its fees and costs if the court determines that the claim was frivolous, unreasonable, or without foundation. (Civ. Code, § 5235(c).)

Applicable Statute of Limitations—

—  A claim for failing to allow the records to be inspected must be brought within three years. (Code Civ. Proc., § 338(a).)

Application—Application of the Law to Client’s Facts.
—  The failure to permit inspection of the legal fee contract entitles Client to a civil penalty under Civil Code section 5235 (a).
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action.
—  Given the evidence at our disposal, Client has a strong claim for this cause of action.
—  At this time, this cause of action is supported by the facts and the law.


Violation of Election Laws (Civ. Code, § 5100 et seq.)
Elements—Violation of Election Laws.
—  Preponderance of evidence is the applicable burden of proof, and thus if the plaintiff shows by a preponderance of the evidence that the election procedures set forth in the Davis-Stirling Act were not followed, a court must void any results of the election unless the association establishes, by a preponderance of the evidence, that the association’s non-compliance with the law didn’t have any affect on the results of the election. (Civ. Code, §5145(a).) 
—  All HOAs must have operating rules that:
•   Permit all candidates access to the member’s. Specifically, an HOA’s rules must specifically address (and permit) that any candidate or member advocating a point of view is provided access to the HOA’s media, newsletters, or internet websites during a campaign provided that the reasons for such access are reasonably related to that election. Such views also include those not endorsed by the board. The rules must also state that the HOA may not edit or redact any content from those communications (but may include a statement specifying that the candidate or member, and not the association, is responsible for that content). (Civ. Code, § 5105(a)(1).)
•   Provide members access to the common areas, at no cost, to ensure that candidates have equal access to the members. (Civ. Code, § 5105(a)(2).)
•   Specify qualifications for candidates. (Civ. Code, § 5105(a)(3).)
•   Specify the timing of elections and requirements regarding holding of elections. HOAs are required to hold an election for a seat on the board of directors at the expiration of a director’s term and at least once every four years. (Civ. Code, § 5100(a)(2).)
•   Specify who may be a candidate for director. After January 1, 2020, HOAs have a specific list of grounds for disqualification of a candidate. The HOA cannot disqualify a candidate for any reason other than the ones referenced by law. Disqualifications come in two categories: (i) mandatory disqualifications; and (ii) permissive qualifications.
→  Mandatory: Only HOA members can be candidates for director (the sole exception relating to developer seats). (Civ. Code, § 5105(b).)
→  Permissive—Criminals: An HOA may disqualify a candidate if the association is aware or becomes aware of, a past criminal conviction that would either prevent the association from purchasing the fidelity bond coverage required by Section 5806 should the person be elected or terminate the association’s existing fidelity bond coverage as to that person should the person be elected. (Civ. Code, § 5105(c)(4).)
→  Permissive—Disqualification for Non-Payment of Assessments: An HOA may have rules that disqualify candidates if that candidate is not current on monthly assessments and special assessments. If, however, a member paid assessments under protest according to Civil Code section 5658, or if the member is under a repayment plan under Civil Code section 5665, then that member cannot be disqualified. (Civ. Code, § 5105(c)(1).) An additional requirement should an HOA adopt this disqualification is that the rule must apply to current directors as candidates. [Note: There is no permissive disqualification for non-payment of fines. The above permissive disqualification for payment of assessments does not apply to payment of fines. An association may not disqualify a nominee for nonpayment of fines, fines renamed as assessments, collection charges, late charges, or costs levied by a third party. (Civ. Code, § 5105(d).)]
→  Permissive—Joint Ownership: An HOA may have rules stating that if there are joint owners of any individual unit, only one joint interest holder may serve as a director at any given time. (Civ. Code, § 5105(c)(2).)
→  Permissive—Membership Less Than One Year: An HOA may have rules that require candidates to have been members of the HOA for more than one year. (Civ. Code, § 5105(c)(3).)
•   Specify nomination procedures. An HOA must provide general notice of the deadline and procedure for submitting nominations for director at least 30 days prior to that deadline. Individual notice is required if a member requests individual notice. (Civ. Code, § 5115.)
•   Provide proper election notice. At least 30 days prior to ballots being sent to members, the HOA must provide general notice of: (a) the date and time by which, and the physical address where, ballots are to be returned by mail or handed to the inspector or inspectors of elections; (b) the date, time, and location of the meeting at which ballots will be counted; (c) the list of all candidates’ names that will appear on the ballot; and (d) individual notice of the above paragraphs shall be delivered to all members who request individual notice. (Civ. Code, § 5115(b).)
•   Provide proper instructions regarding providing ballots to members. At least 30 days before an election, the inspector of election must deliver to each member the ballot or ballots, and a copy of the election operating rules. Alternatively, the inspector may post the election operating rules online with the web address on the ballot. (Civ. Code. § 5105(g).)
•   Specify who is permitted vote. An HOA cannot deny a ballot to any member for any reason other than not being a member at the time that ballots are distributed. This means that HOAs cannot revoke or suspend voting privileges as a measure of discipline or as a penalty for a member who is behind on dues. In addition, HOAs can no longer deny a ballot to a person who acts under general power of attorney for a member (and, of course, must count a ballot timely received from a person acting under a general power of attorney for a member). (Civ. Code, § 5105(g).)
•   Specify a voting period. Ballots must be sent out to all members at least 30 days prior to the deadline for voting, i.e., members should have 30 days to vote (less any time that the ballots were in the mail). (Civ. Code, § 5115(c).)
•   Set forth the rules regarding inspectors of election. HOAs must have an inspector of elections who is responsible for several portions of the election process, including receiving and counting ballots. The big change for 2020 is that the inspector of elections cannot be the property manager. The inspector must be an “independent third party,” which includes, but is not limited to, a volunteer poll worker with the county registrar of voters, a licensee of the California Board of Accountancy, or a notary public. An independent third party may be a member, but may not be a director or a candidate for director or be related to a director or to a candidate for director. (Civ. Code, § 5110.)
—  Election rules cannot be changed within 90 days of an election. (Civ. Code, § 5105(h).) To be timely, each HOA will have to plan ahead if they are going to change election rules. An HOA must also comply with the required procedure for amending rules (i.e., 28 days of notice to membership for comment unless the rule change is solely to include language required by law).
—  Civil Code section 5125 (dealing with inspectors of election) was amended to ensure that the inspectors of election maintained physical custody of sealed ballots, signed voter envelopes, voter lists, and candidate registration lists. That section also addresses recounts and vote tabulations.
—  Civil Code section 5200 now requires HOAs to provide “Association Election Materials” in records requests. Association Election Materials include returned ballots, signed voter envelopes, the voter list of names, parcel numbers, and voters to whom ballots were to be sent, proxies, and the candidate registration list. Signed voter envelopes may be inspected, but not copied. 
Remedies—
—  Under Civil Code section 5145(a), the voiding of the election is mandatory unless the HOA can prove by a preponderance of the evidence that the violation had no effect on the results of the election.
—  An HOA member who prevails on a challenge to an election in small claims court may recover his or her reasonable attorneys’ fees and costs incurred in consulting an attorney in connection with the small claims case. (Civ. Code, § 5145(a).)
—  As to whether attorneys’ fees are available to the prevailing party, see “Attorneys’ Fees and Costs” section below.
Applicable Statute of Limitations—
—  The statute of limitation for challenges to elections is one year from the date that the inspector(s) of election notifies the board and membership of the election results, or when the cause of action accrues, whichever is later. (Civ. Code, § 5145(a).)
Application—Application of the Law to Client’s Facts.
—  The HOA should have held the annual election in May 2024 but failed to do so by claiming that the board would do so after the recall in September 2024. The HOA’s reason to delay the annual election is unreasonable and unjustified, which was an epitome of the board’s abuse of power and violations of the Davis Stirling Act.
Conclusion—Strengths/Pros and Weaknesses/Cons of this Potential Cause of Action.
—  Given the evidence at our disposal, Client has a viable claim for this cause of action.
—  At this time, this cause of action is supported by the facts and the law.
________________________________
Based upon the allegations made against Client thus far, and based upon the facts and evidence provided by Client and/or reflected in the documents the Firm has received and reviewed, the affirmative defenses discussed below appear to be applicable.
This section of the Preliminary Analysis may be amended from time to time if new information/evidence comes to light that supports additional affirmative defenses.
________________________________

Strategic Considerations

Applicability of Davis-Stirling Act
The Davis-Stirling Act applies to the facts of this dispute.

Attorneys’ Fees and Costs
If this dispute is adjudicated, the prevailing party will be entitled to attorneys’ fees and costs under the Davis-Stirling Act and Article XVIII, Sectio 18.09 of the CC&Rs.

Jurisdiction and Venue
Since there is no binding arbitration provision in the CC&Rs, any litigation related to the dispute must take place in superior court of the county in which Client’s property is located. 

Standing
Based upon the information/evidence that Client has provided thus far, Client has standing to pursue every cause of action described above against each of the intended defendants (excluding DOES, of course).

Secondary Conflicts Check
During the process of analyzing Client’s case and preparing this Preliminary Analysis, the Firm discovered the existence of a new potential or actual conflict of interest between the parties and/or significant figures. The Firm is currently reviewing its ethical obligations to determine if the conflict is waivable or not.
________________________________

Final Thoughts / Issues / Concerns / Comments
—  Mr. King erroneously thought that non-members could serve on the board and attend board meetings. (11/14/2022 email).
— Mr. King made all the false promises to Client and other homeowners during the election campaign but failed to act on the promises he made. This is not actionable as that’s what politicians would do.
—  Civil Code section 5215(a)(5)(d) holds that contracts for maintenance, management, or legal services are not privileged documents and are subject to production without redaction under Civil Code section 5200.
—  Civil Code section 527.6 (s) provides that the court may award court costs and attorneys’ fees to the prevailing party in a civil harassment petition action. But the prevailing party needs to submit a motion for attorneys’ fee to the court. 
This section of the Preliminary Analysis might be amended from time to time to reflect new information, strategies, or concerns that arise during the course of the litigation.
________________________________
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